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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S.C. 
Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 5017) 


In re PRAIRIE FARMS CREAMERY OF CARLINVILLE. AMA Docket 
No. 8-6. Decided May 27, 1957. 


Amended Petition—Application to 
Dismiss Denied 


No useful purpose would be served by dismissing the amended petition at this 
time. Since a hearing is required on the matters alleged in the original 
petition, a determination can be made on the basis of the evidence ad- 
duced at the hearing as to the status of Prairie Farms of Southern 
Illinois to maintain an action herein. 


Mr. J. Bernard Brown, of Louisville, Kentucky, for petitioner. Messrs. John 
M. Durbin and Joseph A. Walsh, for Agricultural Marketing Service. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING APPLICATION TO DISMISS 


In this proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq. ), a petition was filed by 
Prairie Farms Creamery of Carlinville complaining of the fail- 
ure of the market administrator for Order No. 3 (7 CFR 903.1 
et seq.), issued under the act and regulating fhe handling of 
milk in the St. Louis, Missouri, marketing area, to adjust the 
petitioner’s accounts with the market administrator as requested 
in the petition. An order was issued on January 11, 1957 (16 
A.D. 3), granting respondent’s motion to strike part of the pe- 
tition filed herein. On March 13, 1957, an amended petition was 
filed by “Prairie Farms of Southern Illinois (formerly Prairie 
Farms Creamery of Carlinville)” which contained a grievance 
in addition to those complained of in the original petition. Re- 
spondent filed an answer and an application to dismiss the 
petition and the amended petition April 11, 1957. Respondent 
contends that the amended petition fails to allege that Prairie 
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406 PACKERS AND STOCKYARDS ACT, 1921 


Cite as 16 A.D. 406 


Farms of Southern Illinois is a handler under Order No. 3 en- E 
titled to maintain an action herein. Prairie Farms of Southern © 
Illinois filed an answer to the application to dismiss May 8, — 


1957. 


While the amended petition does not clearly demonstrate that 
Prairie Farms of Southern Illinois is a handler, no useful pur- 
pose would be served by dismissing the petition at this time, 
Cf. In re Florida Fresh-Up Daily Juices, Inc., 15 A.D. 1294 
(1956). Prairie Farms Creamery of Carlinville is or was ad- 
mittedly a handler entitled to maintain an action under section 
8c(15) (A) of the act and a hearing is required, at the least, 
as to the matters alleged in the original petition filed herein. 
A determination can be made on the basis of the evidence ad- 
duced at such hearing as to the corporate existence of the two 
associations and the status of Prairie Farms of Southern IIli- 
nois to maintain an action herein. While respondent contends 
that the petition and the amended petition fail to state a claim 
upon which relief can be granted, it appears that this allega- 
tion is based upon the failure to establish the status of the two 
corporations. 


Accordingly, the application to dismiss is denied. 
Copies hereof shall be served upon the parties. 


(No. 5018) 


In re V. A. WRIGHT. P&S Docket No. 2202. Decided May 9, 
1957. 


Suspension of Registration Terminated— 
Solvency 


Since respondent has submitted a financial statement showing that he is 
presently solvent, the suspension of his registration ordered July 30, 1956, 
is terminated. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 
In this disciplinary proceeding under the Packers and Stock- 
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en- e yards Act, 1921, as amended and supplemented (7 U.S.C. 181 


orn | et seq.), an order was issued July 30, 1956 (15 A.D. 840), 

8, # suspending respondent’s registration as a dealer to buy and sell 

} livestock for his own account until such time as respondent 

hat demonstrates that he is no longer insolvent. 

ur- & Respondent submitted an application, dated March 1, 1957, to 
me. | complainant for a registration as a dealer buying livestock for 
294 | slaughter purposes only as an employee of the Seitz Packing 
ad- | Company, St. Joseph, Missouri. In connection with such appli- 
ion cation for registration as a packer-buyer, respondent submitted 
yst, | financial statement to the complainant indicating that he 
in. | presently is solvent. On May 6, 1957, complainant recommended 
ad- | that a supplemental order be issued terminating the suspension 
wo | of respondent’s registration. 
1li- Accordingly, the suspension of respondent’s registration or- 
nds | dered July 30, 1956, is hereby terminated. 
‘im Copies hereof shall be served upon the parties. 
ga- | 
wo | 

(No. 5019) 


In re DAVID J. SMITH; BAKER, HEYNE & COMPANY; CHARLES 

E. HARDING COMPANY; HATCH LIVESTOCK COMMISSION COM- 

PANY; HOLLOWAY & OGREN; KUENSTER BROTHERS; SCHROEDER 

LIVE STOCK COMMISSION COMPANY; STAFFORD-RINDERLE; 

f SWINEY BROTHERS; WALTER BROTHERS, INC.; WILLIAM GEN- 
TLEMEN & SONS; QUINN COMMISSION COMPANY; STEVENS & 

9%, Davis & NATIONAL LIVESTOCK COMMISSION COMPANY; ED- 
. WARD C. SULLIVAN; CHICAGO PRODUCERS COMMISSION ASSO- 
CIATION; WILLIAM SULLIVEN; WILLIAM SULLIVAN, THOMAS 

E. SULLIVAN AND WILLIAM SULLIVAN, JR., PARTNERS, d/b/a 

W. J. SULLIVAN; DESMOND SHEEP COMMISSION COMPANY; H. 

2 is D. COPELAND & COMPANY; GILLOGLY & COMPANY; SWANSON, 
pes, GILMORE & CASTENHOLZ; WALTERS & DUNBAR, INC.; H. J. 
O’BRIEN; H. J. O’BRIEN AND T. J. LYNCH, PARTNERS, d/b/a 

oe H. J. O’BRIEN; CORKERY, BOEGNER LIVESTOCK COMMISSION 
COMPANY; FILLER, WILSON & COMPANY; INGWERSEN & CoMmP- 

TON; LAWLER BROTHERS & KANE; MCCAUSLAND, HoaG & 

VAUGHN; MILLER, WHITE & WOODS; AND PETERS, TURNBULL 

& CoMPANY. P&S Dockets No. 2212, No. 2215, No. 2216, and 

No. 2217. Decided May 10, 1957. 
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Selling Sheep on a Commission Basis— 
Unfair Practices—Consent Order 


The purpose of these proceedings is to abolish unfair practices prevailing at 
the stockyard in connection with selling sheep on a commission basis. The 
parties consented to the following disposition of the matter: (1) the com- 
plaints are dismissed as to the respondents who have agreed to go out of 
the sheep business effective June 10, 1957, and (2) the proceedings will 
be held in abeyance as to the remaining respondents until November 30, 
1957, after which time the complaints against these respondents will be 
dismissed if it is shown that the practices complained of have been cor- 
rected. 


Mr. Lowell E. Miller, for Livestock Division, Agricultural Marketing Service. 
Messrs. Norman J. Barry and John Paul Stevens, of Chicago, Illinois, 
for respondents David J. Smith, Edward C. Sullivan, W. J. Sullivan, and 
H. J. O’Brien. Mr. Lee J. Quasey, of Chicago, Illinois, for respondent 
Chicago Producers Commission Association. Messrs. Joseph O. Parker 
and L. Alton Denslow, of Washington, D. C., for remaining respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER PARTIALLY DISMISSING COMPLAINTS 


This is a consolidation of four proceedings under the Packers 
and Stockyards Act, 1921, as amended and supplemented (7 
U.S.C. 181 et seq.), instituted by complaints filed May 18, 1956, 
by the Director, Livestock Division, Agricultural Marketing 
Service, United States Department of Agriculture. Respondents 
are registered with the Secretary under the act as market agen- 
cies or dealers to buy and sell sheep at the Union Stock Yards, 
Chicago, Illinois. In brief, it is alleged in each of the complaints 
that a relationship existed between certain market agencies and 
dealers at the stockyard which resulted in a failure on the part 
of the market agencies to render reasonable selling services in 
connection with the sale of sheep on a commission basis. It is 
further alleged that such relationship between respondent mar- 
ket agencies and dealers resulted in a lack of competitive selling 
which operated to the detriment of livestock producers. 

Following the institution of these proceedings, representatives 
of the Department had numerous meetings with representatives 
of the respondent market agencies to determine whether con- 
structive steps could be taken to eliminate the practices com- 
plained of. At these meetings it was generally recognized that 
such practices existed in large part because many of the market 
agencies selling sheep on a commission basis at the stockyard 
had so few sheep receipts that they were not in a position to 
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render reasonable selling services to their consignors. It was 
complainant’s view that no market agency should be engaged 
in the business of selling livestock on a commission basis unless 
it is willing to render reasonable selling services, and it was 
informally decided that this matter would be presented to all 
market agencies selling sheep at the stockyard. The matter of 
selling small and odd lots of sheep by a “pooling” method was 
also discussed and complainant recommended that the pooling 
method of selling odd lots of sheep be inaugurated. 

On January 30, 1957, a formal metting, attended by repre- 
sentatives of all respondents and the complainant, was held 
in Chicago, Illinois, before the Judicial Officer. The purpose of 
this meeting was to discuss and to consider proposed consent 
dispositions of the proceedings which would correct the basic 
conditions leading to the alleged violations. At this meeting mo- 
tions to dismiss were presented on behalf of the respondent mar- 
ket agencies and dealers. In support of the motion to dismiss 
on behalf of the respondent market agencies in P&S Docket 
Nos, 2212, 2216 and 2217, it was stated that the problem which 
existed in connection with the selling of sheep was approached 
as one affecting all the market agencies at the stockyard rather 
than only the respondent market agencies; that the matter had 
been presented to all members of the Chicago Livestock Ex- 
change; and that the majority of the market agencies at the 
stockyard had agreed to delete from their registrations the 
selling of sheep on a commission basis. It was further stated 
on behalf of these market agencies that there was no intention 
on the part of the members of the Chicago Livestock Exchange 
to discontinue their study of the “pooling method” for selling 
small lots of sheep. In support of the motion to dismiss on be- 
half of the respondent market agency in P&S Docket No. 2215, 
it was stated that the market agency had put in operation a 
plan designed to sell sheep and lambs more nearly according to 
grade and condition of the animals. The motions to dismiss on 
behalf of the respondent dealers states that they will seek to 
conduct their business operations in accordance with the act and 
regulations. 

In response to these motions to dismiss, complainant stated 
that upon the basis of the representations made at the meeting 
complainant was agreeable to the disposition of these cases 
upon the following bases: (1) that the proceedings be dismissed 
as to all respondent market agencies which amend their registra- 
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tions to delete therefrom the selling of sheep on a commission 
basis and (2) that with respect to all respondents continuing in 
the sheep business at the stockyard, the proceedings be held in 
abeyance until November 30, 1957, at which time complainant 
will recommend that the proceedings be dismissed as to all such 
respondents if a report filed in these proceedings by complain- 
ant’s district supervisor at Chicago shows that the practices 
complained of have been corrected. 


On March 22, 1957, counsel for the respondent market agen- 
cies in P&S Docket Nos. 2212, 2216 and 2217 filed a supple- 
mental motion to dismiss together with amended registrations 
for 50 market agencies operating at the stockyard deleting there- 
from the selling of sheep on a commission basis. These amended 
registrations are to become effective upon the effective date of 
an order dismissing these proceedings as to all market agencies 
which amend their registrations, and it is requested in the mo- 
tions that such an order not be made effective until 30 days 
after its issuance to permit the market agencies which are going 
out of the sheep business so to notify their shippers. 

On May 7, 1957, complainant filed a recommendation that 
these proceedings be disposed of in the manner agreed upon by 
the parties. While complainant has not insisted that any market 
agency go out of the sheep business, complainant is of the 
opinion that more constructive results would flow from the set- 
tlement of these cases as outlined above than by any other 
method of disposition. In view of complainant’s recommendation 
and the fact that such a disposition of these proceedings would 
tend to cure the basic problems presented herein and would be 
in the public interest, it is concluded that an order should be 
issued in accordance with the agreement of the parties. 


Accordingly, the complaints are hereby dismissed as to the 
following respondents: 


Baker, Heyne & Company 

Charles E, Harding Company 

Holloway & Ogren 

Kuenster Brothers 

Schroeder Livestock Commission Company 
Stafford-Rinderle 

Swiney Brothers 
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Walter Brothers, Inc. 
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‘in § William Gentlemen & Sons 
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. & Quinn Commission Company 
an é 
ich & Steven & Davis & National Livestock Commission 
an, Company 
ces F H. D. Copeland & Company 

F Gillogly & Company 

: Swanson, Gilmore & Castenholz 
wd Walters & Dunbar, Inc. 

re- | Corkery, Boegner Livestock Commission Company 
led Filler, Wilson & Company 

of | 

ia Ingwersen & Compton 
no- | Lawler Brothers & Kane 
ye McCausland, Hoag & Vaughn, and 
| Miller, White & Woods 
si The proceedings shall be held in abeyance as to the remaining 
by respondents until November 30, 1957, after which date a sup- 
ae plemental order will be issued dismissing the complaints as to 
we the remaining respondents if a report filed at that time by com- 
a plainant’s district supervisor at Chicago indicates that the prac- 
er tices complained of herein have been corrected. 
on This order shall become effective on June 10, 1957, and copies 





hereof shall be served upon the parties. 






(No. 5020) 






In re MARKET AGENCIES AT FORT WORTH STOCK YARDS. P&S 
Docket No. 445. Decided May 24, 1957. 






Modification of Rates and Charges 






Inasmuch as the parties are agreed, respondents are authorized to modify 
their current schedule of rates and charges as requested, 






Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. H. P. Hutchens, of Fort Worth, Texas, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 


The respondents are now operating under an order issued on 
April 12, 1957, continuing in effect to and including May 30, 
1957, the order of April 25, 1952 (11 A.D. 360), as corrected 
by the order of May 1, 1952 (11 A.D. 434), which authorized 
them to assess the current temporary schedule of rates and 
charges as set out in Joint Tariff No. 11. 


By documents filed with the Hearing Clerk on February 25 
and March 12, 1957, the respondents requested authority to put 
into effect certain modifications in the rates and charges set 
forth in Article II and Article III of Joint Tariff No. 11. Notice 
of this petition and its contents was published in the Federal 
Register on March 23, 1957 (22 F.R. 1976), and, although in- 
terested persons were afforded an opportunity to indicate a de- 
sire to be heard in the matter, no interested person notified the 
Hearing Clerk of a desire to be heard. 


On April 10, 1957, the attorney for the Livestock Division, 
Agricultural Marketing Service, filed a decument stating that 
the Livestock Division had not completed its analysis of the 
modifications in the rates and charges requested by the respond- 
ents and it was estimated that an additional 30 days would be 
required for the completion of such analysis. The Livestock Di- 
vision requested, therefore, that the time within which an 
answer to the respondents’ petition could be filed be extended to 
and including May 13, 1957, and that the order of April 25, 
1952, as corrected by the order of May 1, 1952, be continued in 
effect to and including May 30, 1957, unless changed or further 
continued before the latter date. On April 12, 1957, a telegram 
was filed by the attorney for the respondents concurring in the 
request of the Livestock Division. 

An order was issued on April 12, 1957, continuing in effect 
to and including May 30, 1957, the order of April 25, 1952, as 
corrected by the order of May 1, 1952, and extending the time 
for filing an answer by the Livestock Division to and including 
May 13, 1957. 

On May 10, 1957, the Livestock Division, by its attorney, 
filed an answer recommending that the respondents’ petition be 
granted. 
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Inasmuch as the parties are agreed, the respondents’ request 
for modifications in their current temporary schedule of rates 
and charges, contained in the documents filed with the Hearing 
Clerk on February 25 and March 12, 1957, is granted, and be- 
ginning on the effective date of this order the respondents are 
authorized to put into effect the modifications requested. The 
respondents are authorized to assess the current temporary 
schedule of rates and charges as so modified during the life of 
this order. This order is subject to all of the applicable terms 
and conditions of the stipulation which is a part of the answer 
filed in this docket on November 29, 1948, except that, as re- 
quired by the order issued on April 25, 1952 (11 A.D. 360), 
the reports of the respondents’ operations shall be filed annually. 


The respondents who must prepare for and be ready to com- 
ply with this order on its effective date desire to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective 
in less than five days after their date. Any undue delay in mak- 
ing this order effective may adversely affect the marketing of 
livestock. Accordingly, good cause is found for making this 
order effective in less than 30 days. 


This order shall become effective on May 31, 1957, and shall 
remain in effect to and including May 31, 1959, unless modified 
or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 5021) 


In re A, FELDSTEIN AND COMPANY, INC. P&S Docket No. 2169. 
Decided May 27, 1957. 


Financial Condition—Revocation 
of License—Consent Order 


Respondent failed to maintain a financial condition equivalent to that re- 
quired for the issuance of a license under the act. Respondent consented 
to the revocation of its license. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Maurice J. Green, of Chicago, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). The 
complaint alleged that the respondent’s financial condition was 
not equivalent to that required for the issuance of its license in 
that respondent did not have current assets equal to its current 
liabilities, sufficient free working capital, and did not maintain 
a satisfactory surety bond or its equivalent. On May 7, 1957, 
respondent admitted the allegations contained in the complaint, 
waived the right to an oral hearing and to the report of the 
examiner, and consented to the issuance of an order, with find- 
ings of fact, requiring it to cease and desist from the matters 
complained of and revoking its license. The Livestock Division, 
by its attorney, has recommended that such an order be issued. 


FINDINGS OF FACT 


1. Chicago, Illinois, hereinafter referred to as the designated 
market, was duly designated by the Acting Secretary of Agricul- 
ture in an order dated January 23, 1936, effective March 4, 
1936, as a market and place subject to the provisions of Title 
V of the act, and at all times mentioned herein was so desig- 
nated. 


2. Respondent is a corporation licensed by the Secretary of 
Agriculture as a live poultry dealer in commerce, at the desig- 
nated market, and at all times mentioned herein respondent was 
so licensed. 


3. As of September 4, 1954, respondent’s financial condition 
was not equivalent to that required for the issuance of its li- 
cense, in that respondent did not have current assets equal to 
its current liabilities and, in addition thereto, sufficient free 
working capital to equal twenty-five (25) percent of its average 
weekly purchases and/or sales of live poultry, and respondent 
did not maintain a satisfactory surety bond or its equivalent. As 
of that date, respondent’s current liabilities exceeded its current 
assets by $225,129.75,, resulting in a total deficiency of working 
capital in the amount of $240,589.40. 


CONCLUSIONS 


By reason of the facts set out in Finding of Fact 3 above, it 
is concluded that respondent has wilfully violated section 202 (a) 
of the act and section 201.15 of the regulations. 
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Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained 
of and revoking its license, and complainant has recommended 
that such an order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices set out in Find- 
ing of Fact 3 above. 

Respondent’s license is revoked. 

This order shall become effective on the 6th day after service. 

Copies hereof shall be served upon the parties. 


(No. 5022) 


In re M. F. PRODUCE COMPANY, INC. P&S Docket No. 2170. De- 
cided May 27, 1957. 


Financial Condition—Revocation 
of License—Consent Order 


Respondent admitted failure to maintain a financial condition equivalent to 
that required for the issuance of a license under the act and consented 
to the revocation of its license. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Maurice J. Green, of Chicago, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). The 
complaint alleged that the respondent’s financial condition was 
not equivalent to that required for the issuance of its license in 
that respondent did not have current assets equal to its current 
liabilities, sufficient free working capital, and did not maintain 
a satisfactory surety bond or its equivalent. On May 7, 1957, 
respondent admitted the allegations contained in the complaint, 
waived the right to an oral hearing and to the report of the 
examiner, and consented to the issuance of an order, with find- 
ings of fact, requiring it to cease and desist from the matters 
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complained of and revoking its license. The Livestock Division, 
by its attorney, has recommended that such an order be issued. 


FINDINGS OF FACT 


1. Chicago, Illinois, hereinafter referred to as the designated 
market, was duly designated by the Acting Secretary of Agri- 
culture in an order dated January 23, 1936, effective March 4, 
1936, as a market and place subject to the provisions of Title 
V of the act, and at all times mentioned herein was so desig- 
nated. 


2. Respondent is a corporation licensed by the Secretary of 
Agriculture as a live poultry dealer in commerce, at the desig- 
nated market, and at all times mentioned herein respondent was 
so licensed. 


3. As of July 27, 1954, respondent’s financial condition was 
not equivalent to that required for the issuance of its license, in 
that respondent did not have current assets equal to its current 
liabilities and, in addition thereto, sufficient free working capi- 
tal to equal twenty-five (25) percent of its average weekly 
purchases and/or sales of live poultry, and respondent did not 
maintain a satisfactory surety bond or its equivalent. As of that 
date, respondent had current liabilities amounting to $19,076.13 
and had no assets, resulting in a total deficiency of working 
capital in the amount of $21,371.06. 


CONCLUSIONS 


By reason of the facts set out in Finding of Fact 3 above, it 
is concluded that respondent has wilfully violated section 202 (a) 
of the act, and section 201.15 of the regulations. 

Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained 
of and revoking its license, and complainant has recommended 
that such an order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices set out in Find- 
ing of Fact 3 above. 


Respondent’s license is revoked. 
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This order shall become effective on the 6th day after service. 
Copies hereof shall be served upon the parties. 


(No. 5023) 


In re ST. LOUIS NATIONAL STOCKYARDS COMPANY. P&S Docket 
No. 1246. Decided May 27, 1957. 


Continuation of Rates and Charges 


Since the parties are agreed, respondent is authorized to continue assessing 
its current schedule of rates and charges up to and including June 30, 
1959. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Frederic F. Lee, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondent is presently operating under an order issued 
on May 9, 1955 (14 A.D. 361), authorizing assessment of the 
current temporary schedule of rates and charges to and includ- 
ing June 30, 1957. 

On March 15, 1957, respondent, by its attorney, filed a peti- 
tion requesting that the current temporary schedule of rates and 
charges be continued in effect to and including June 30, 1959. 

Prior to the issuance of the order of May 9, 1955, authorizing 
increases in rates and charges, notice of the petition therefor 
was published in the Federal Register, and although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Heairng 
Clerk of a desire to be heard. Inasmuch as the present petition 
does not involve an increase of rates and charges lawfully pre- 
scribed by the Secretary or any rates and charges for services 
not heretofore covered by order, it is found that further notice 
and public procedure on this order are unnecessary. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition 
be granted. 
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Since the parties are agreed, the petition is granted and the 
current temporary schedule of rates and charges is continued in 
effect during the life of this order. 


This order shall become effective on July 1, 1957, and remain 
in effect to and including June 30, 1959, unless modified or ex- 
tended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 5024) 


In re Sioux City STocK YARDS COMPANY. P&S Docket No. 425. 
Decided May 29, 1957. 


Modification of Rates and Charges 


Inasmuch as the parties are agreed, respondent is authorized to modify its 
current schedule of rates and charges as set out in its petition. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Ashley Sellers, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.), in which a basic 
order prescribing reasonable rates was entered on December 13, 
1934. Supplemental orders have been entered from time to time, 
the most recent being an order entered on June 28, 1956 (15 
A.D. 671), continuing in effect to and including August 2, 1958, 
an order entered on July 28, 1953 (12 A.D. 853), under which 
the respondent is authorized to assess the current temporary 
schedule of rates and charges. 


On April 18, 1957, the respondent, by its attorney, filed a pe- 
tition requesting that the current temporary schedule of rates 
and charges be modified in certain respects, and that the re- 
spondent be authorized to assess the current temporary schedule 
of rates and charges, as so modified, to and including June 1, 
1959. 


Notice of this petition and its contents was published in the 
Federal Register on May 1, 1957 (22 F.R. 3084), and, although 
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interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified 
the Hearing Clerk of a desire to be heard. 

The Livestock Division, Agricultural Marketing Service, has 
recommended that the petition be granted and that the order 
to be issued require that reports with respect to respondent’s 
operations be filed annually, instead of semi-annually as pro- 
vided in previous orders. 

Inasmuch as the parties are agreed, the petition is granted 
and respondent is authorized to modify its current temporary 
schedule of rates and charges in the manner requested in its pe- 
tition filed April 18, 1957. The respondent is authorized to assess 
the current temporary schedule as so modified during the life 
of this order. The conditions set forth in the order of July 3, 
1946 (5 A.D. 526), with respect to the filing of the reports and 
reduction of rates upon the basis of information contained in 
said reports, shall continue to be in effect except that such re- 
ports shall be filed annually instead of semi-annually. 

The respondent which must prepare for and be ready to com- 
ply with this order on its effective date desires to have it be- 
come effective as soon as possible. The Packers and Stockyards 
Act provides that orders of this nature shall not become effective 
in less than five days after their date. Any undue delay in mak- 
ing this order effective may adversely affect the marketing of 
livestock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including June 1, 
1959, unless modified or extended by further order before the 
latter date. 

Copies hereof shall be served upon the parties. 


(No. 5025) 


VictoR D. BENDEL Co. v. MANTECA FROZEN Foops. PACA 
Docket No. 6854. Decided May 2, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 
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Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 





cultural Commodities Act, 1930, as amended (7 U.S.C. 499a | 


et seq.). An informal complaint was filed December 12, 1955. 
In the formal complaint filed March 14, 1956, complainant al- 
leges that it negotiated contracts for the sale by respondent of 
six shipments of frozen fruit and that respondent failed to pay 
complainant $1,184.28, the balance of the agreed brokerage. 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant May 21, 1956. A copy 
of the formal complaint and a copy of the report of investiga- 
tion were served upon respondent May 28, 1956. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, re- 
spondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Victor D. Bendel, doing 
business as Victor D. Bendel Co., whose address is 141 West 
Jackson Boulevard, Chicago, Illinois. 


2. Respondent, Manteca Frozen Foods, is a corporation 
whose address is Post Office Box 1029, Manteca, California. At 
the time of the transactions complained of herein, respondent 
was licensed under the act. 


8. On or about January 10, 1955, in the course of interstate 
commerce, respondent employed complainant as broker to nego- 
tiate contracts for the sale of frozen strawberries and boysen- 
berries. Respondent agreed to pay complainant brokerage of 4 
percent of the purchase price. 


4. During April, May, June, and July, 1955, complainant 
negotiated contracts in accordance with the instructions given 
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by respondent, for the sale to six buyers of quantities of frozen 
strawberries and boysenberries in the total amount of $43,621. 


5. The total brokerage due complainant from respondent on 
the total sale price of $43,621 is $1,744.84. Of this amount, 
respondent has paid complainant $560.76, leaving a balance of 
$1,184.08 due and owing to complainant. 


6. The informal complaint was filed on December 12, 1955, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay complainant for brokerage serv- 
ices is in violation of section 2 of the act. Complainant alleges 
in the formal complaint that the balance of the total brokerage 
due from respondent is $1,184.28. However, the exhibits at- 
tached to the formal complaint establish that the correct figure 
is $1,184.08. Complainant should be awarded reparation in the 
latter amount with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,184.08, with interest 
thereon at the rate of 5 percent per annum from August 1, 
1955, until paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 5026) 


CALIFORNIA FROZEN Foops, INC. v. NICHOLAS J. JANSON COM- 
PANY AND/OR QUEEN CITY FOOD PROCESSING PLAN, INC., AND/ 
OR QUEEN CITY FooD BANK. PACA Docket No. 6487. Decided 
May 2, 1957. 
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Contract Specifications—Burden of 
Proof—Dismissal 


Since complainant did not submit evidence to prove that the shipment met 
contract specifications, the complaint is dismissed. 


Taylor, Taylor & Taylor, of Modesto, California, for complainant. Mr. Ed- 
ward T. Dixon, of Ragland, Dixon & Murphy, of Cincinnati, Ohio, for re- 
spondent Nicholas J. Janson Company. Mr. Samuel Englender, of Jan- 
son, Englender & Janson, of Cincinnati, Ohio, for other respondents. Mr. 
John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed February 16, 1955, complain- 
ant alleges that respondents have failed and refused to pay the 
purchase price of frozen lima beans and asparagus spears pur- 
chased from complainant and have caused complainant to be 
damaged in the sum of $2,261.27. Complainant seeks reparation 
in this amount. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondents 
Nicholas J. Janson Company and Queen City Food Processing 
Plan, Inc., on March 9, 1955. A copy of the report of investiga- 
tion was served upon complainant March 11, 1955. A supple- 
mental report of investigation made by the Department was 
served upon respondents Nicholas J. Janson Company and 
Queen City Food Processing Plan, Inc., on July 18, 1955, and 
upon respondent Queen City Food Bank on July 16, 1955. A 
copy of this report was served on complainant July 18, 1955. 


In an answer filed March 17, 1955, respondent Nicholas J. 
Janson Company alleges that it acted solely as a broker or 
agent in the sale by complainant to Queen City Food Bank; that 
complainant delayed an unreasonable time in shipping the com- 
modities to the buyer; and that the commodities failed to meet 
contract specifications and were rejected by the buyer upon ar- 
rival at destination. On April 14, 1955, an answer was filed on 
behalf of Queen City Food Bank and Queen City Food Proces- 
sing Plan, Inc., wherein these respondents alleged that the ship- 
ment did not meet contract requirements as to quality and was 
rejected for that reason. 
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An oral hearing was held in Cincinnati, Ohio, on April 17, 
1956. Complainant did not appear but at its request the deposi- 
tion of H. D. Buxton, General Manager and Vice President of 
complainant, was submitted in evidence by the presiding officer. 
Respondents appeared and were represented by counsel. Nicholas 
J. Janson of respondent Nicholas J. Janson Company testified in 
behalf of this respondent and Samuel Singer testified in behalf 
of the Queen City Food Bank and Queen City Food Processing 
Plan, Inc. A brief was filed on behalf of Nicholas J. Janson 
Company. 


FINDINGS OF FACT 


1. Complainant, California Frozen Foods, Inc., is a corpora- 
tion whose address is Box 1492, Modesto, California. 


2. Respondent Nicholas J. Janson Company is a corporation 
whose address is Schmidt Building, 5th and Main Streets, Cin- 
cinnati, Ohio. At the time of the transaction involved herein, 
this respondent was licensed under the act. Respondent Queen 
City Food Bank is a corporation whose address is 2207 Norwood 
Avenue, Cincinnati, Ohio. At the time of the transaction in- 
volved herein, this respondent was not licensed under the act 
but was subject to license. Respondent Queen City Food Proces- 
sing Plan, Inc., is a corporation whose address is 2207 Norwood 
Avenue, Cincinnati, Ohio. At the time of the transaction involved 
herein, this respondent was not licensed under the act but was 
subject to license. 


8. On or about January 8, 1954, in the course of interstate 
commerce, complainant sold to respondent Queen City Food 
Bank 200 cases of 24/12 oz. frozen U.S. Grade A Fordhook lima 
beans at $1.65 per dozen, f.o.b. Modesto, California, and ap- 
proximately 370 cases of 24/10 oz. frozen asparagus spears at 
$3.35 per dozen, f.o.b. Modesto, California, to be shipped to 
the Cincinnati Terminal Warehouse, Inc., Cincinnati, Ohio. 


4. On January 29, 1954, complainant shipped to the Cin- 
cinnati Terminal Warehouse, Inc., 175 cases of frozen lima 
beans and 422 cases of frozen asparagus spears. This shipment 
arrived at destination on or about February 8, 1954. Samples of 
the commodities were examined by respondent Queen City Food 
Bank and it rejected the shipment and refused to pay complain- 
ant’s draft for the purchase price and freight. 
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5. On or about February 13, 1955, complainant withdrew 
the shipment from storage in Cincinnati and transported it to 
Modesto, California, where it was sold. 


6. An informal complaint was filed on May 4, 1954, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


It appears to be the position of respondent Nicholas J. Janson 
Company that the contract alleged by complainant was never 
consummated. All the respondents contend that the rejection of 
the frozen lima beans and asparagus spears was justified be- 
cause the commodities were not shipped within the time speci- 
fied and were not of the grade specified. 


The evidence clearly establishes that a contract was entered into. 
During December 1953, Samuel Singer, representing Queen City 
Food Bank, notified Nicholas J. Janson that he was interested in 
buying a carload of frozen U.S. Grade A, Fordhook lima beans 
and frozen asparagus. The broker notified H. D. Buxton over 
the telephone of this inquiry. Buxton advised the broker that 
he had on hand a less-than-carload quantity of lima beans and 
asparagus spears. Respondent Queen City Food Bank was in- 
terested in purchasing in carload quantities because the freight 
rate for shipping a carload is considerably lower than less-than- 
carload shipments. Complainant agreed that any commodities 
purchased by respondent Queen City Food Bank would be 
shipped under the carload freight rate by combining such pur- 
chase with those for other buyers. On January 4, 1954, com- 
plainant sent samples of the lima beans and asparagus spears 
to the broker for examination as to quality. Respondent Queen 
City Food Bank inspected the samples and found them satis- 
factory. 

On January 8, 1954, the broker sent complainant a telegram 
advising complainant to ship the commodities in accordance 
with a letter which was following the telegram. This letter, 
dated January 8, 1954, confirming the order set out in the 
telegram, reads in part as follows: 


“As wired you and per the memo of sale enclosed they are 
taking the 200 cases of A-Grade Fordhook limas and a 
quantity of asparagus spears, whatever you have, totaling 
I believe 370 cases. In shipping this the car is to go to the 
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Cincinnati Terminals and the routing is to be such that it 
does come into Cincinnati on the Pennsylvania, hence the 
Cincinnati Terminal Warehouse has only the Pennsylvania 
switch, their building being on that track.” 


Complainant waited until it was able to get the carload freight 
rate by combining the buyer’s order with those of other pur- 
chasers in the buyer’s area and on January 29, 1954, shipped 
the commodities to the buyer. 


At the hearing, Janson testified that he had several telephone 
conversations with complainant within six or eight days of the 
booking of the above order and complainant had indicated that 
as yet it was unable to make up a full carload. The broker testi- 
fied that in the meantime, the buyer wanted lima beans and as- 
paragus spears and, therefore, purchased them elsewhere. How- 
ever, there is no evidence in the record to indicate that the 
broker had notified complainant that the buyer would not wait 
any longer for shipment and that the order which was confirmed 
on January 8, 1954, was cancelled. In view of the fact that a 
salient consideration of the buyer was the carload freight rate 
and that the broker was informed that complainant was at- 
tempting to get together a full carload, it is our conclusion that 
shipment by complainant on January 29, 1954, was within the 
time contemplated under the contract. 


The shipment of lima beans and asparagus spears arrived 
at destination on or about February 8, 1954, and was thereupon 
rejected by the buyer for the reason that the commodities failed 
to meet contract specifications. The contract called for U.S. 
Grade A frozen Fordhook lima beans and frozen asparagus 
spears. The evidence establishes that Janson is conversant with 
the U.S. standards for frozen vegetables. Janson testified that 
he inspected the lima beans and asparagus spears upon arrival 
and in his opinion they were U.S. Grade B. Singer testified that 
his examination of the commodities revealed them to be U.S. 
Grade C. H. D. Buxton stated that a Federal inspection was 
made on September 25, 1953, of a quantity of lima beans of 
which those involved herein were a part, and said inspection 
certified the lima beans to be U.S. Grade A. However, com- 
plainant did not submit in evidence such inspection certificate or 
any other evidence, other than the statements of Mr. Buxton, 
to show the actual quality of the commodities when shipped. 
It is incumbent upon complainant to prove that the shipment 
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complied with contract specifications and it is our conclusion, 
based on the evidence of record, that complainant has failed to 
sustain this burden. Accordingly, in view of the above con- 
clusions, the complaint filed herein should be dismissed as to 
all respondents. 


ORDER 


The complaint is dismissed as to all respondents. 
Copies hereof shall be served upon the parties. 


(No. 5027) 


BOLER FRUIT & VEGETABLE CO, v. BECKER FRUIT & PRODUCE 
Co. PACA Docket No. 6738. Decided May 3, 1957. 


Joint Account Agreement—Loss— 
Failure to Pay 


It is concluded that the parties entered into a joint account agreement with 
the intent that each would share equally in any profit or loss. Respond- 
ent’s failure to pay one-half the amount of the loss sustained is a viola- 
tion of the act and reparation is awarded to complainant. 


Ewers, Cox & Toothaker, of McAllen, Texas, for complainant. Mr. Joseph S. 
Ayoub, of Boston, Massachusetts, for respondent. Miss Lenore H. Lang- 
ford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed February 13, 1956, complain- 
ant alleges that it entered into a joint account agreement with 
respondent for the handling of a carload of Bell peppers; that 
the shipment was diverted to respondent at Chicago, Illinois, for 
the notice of La Mantia Bros. Arrigo Company at the request 
of respondent, who agreed that the La Mantia firm would sell 
the peppers for the joint account of complainant and respond- 
ent; that the said firm immediately after arrival sold the pep- 
pers for the joint account of complainant and respondent; and 
that a loss of $970.05 was sustained. Complainant is seeking 
reparation for one-half the loss in the amount of $485.02. 








i 
Dae 
Sie ORE 


: 


f 
' 





ERP INTE Pe PEN TS 











ision, 
ed to 

con- 
as to 


JUCE 


with 
ond- 
‘iola- 


h S. 
ang- 


pri- 
| et 
1in- 
rith 
hat 
for 


sel] 
nd- 
ep- 
nd 
ng 











| 
: 


aay 


BOLER FRUIT & VEG. CO. v. BECKER 427 
Cite as 16 A.D. 426 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent February 25, 1956. A copy of the investigation report 
was served upon complainant’s attorneys February 28, 1956. 
Respondent filed an answer to the complaint March 16, 1956, 
admitting that the parties entered into a joint account agree- 
ment for the handling of a carload of peppers. Respondent al- 
leges that he was at all times led to believe that the peppers 
were in good condition, but that they arrived at Chicago in a 
condition which was not considered good or marketable; that 
respondent did not suggest diverting the car to the Chicago con- 
signee, but that he did agree to such action at complainant’- 
suggestion based upon a favorable market price at Chicago 
quoted by complainant; that the (alleged) losses were sustained 
as the result of fraudulent misrepresentation or deception of the 
complainant, its agents, servants, or employees. Respondent fur- 
ther alleges that complainant violated the Perishable Agricul- 
tural Commodities Act in the transaction. 

The amount claimed in this proceeding is less than $500 and 
the issues, therefore, were submitted in accordance with the 
shortened method of procedure provided for in section 47.20 of 
the rules of practice. Pursuant to this procedure, complainant 
and respondent were given time in which to file opening and 
answering statements of fact, respectively. No opening or an- 
swering statement was filed. Complainant filed a “Statement in 
Reply” on July 13, 1956. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of James Austin 
Boler and Edd M. Boler, doing business as Boler Fruit & Vege- 
table Co., whose address is P. O. Box 150, Pharr, Texas. 


2. Respondent is an individual, Sidney Becker, doing busi- 
ness as Becker Fruit & Produce Co., whose address is 359 
Harrison Street, Boston, Massachusetts. At the time of this 
transaction, respondent was licensed under the act. 


3. On or about December 14, 1954, in the course of interstate 
commerce and by oral negotiations, complainant and respondent 
entered into a joint account agreement for the disposal of a 
carload of Bell peppers, ART 31144, shipped from Pharr, Texas, 
on December 11, 1954, containing 720 bushel baskets, 482 bas- 
kets being U.S. No. 1 and 238 baskets being U.S. No. 2, at a 
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cost of $1.75 per basket for the U.S. No. 1’s and $1.15 per bas- 
ket for the U.S. No. 2’s, or a total cost of $1,117.20. 


4. On December 14, 1954, car ART 31144 was diverted in | 


accordance with the joint account agreement to respondent at 
Chicago, Illinois, for the notice of La Mantia Bros. Arrigo Com- 
pany. It was agreed that La Mantia Bros. would sell the peppers 


for the joint account of complainant and respondent. The ship- ~ 
ment arrived at Chicago and was received by La Mantia Bros, | 


on December 20, 1954. 


5. A partial inspection of the carload of peppers was made 


at Chicago by the U. S. Department of Agriculture on December 
20, 1954, which showed, as to the U.S. No. 1 peppers, from 14 
to 35 percent, average approximately 25 percent decay, and 


from 1 to 12 percent, average 6 percent turning red. As to the | 


U.S. No. 2 peppers (stamped “Choice’”), from 8 to 30 percent, 
average approximately 20 percent decay, and from 4 to 12 
percent, average 7 percent turning red. The report stated as to 
each lot that, “Decay is mostly Gray Mold Rot, some Bacterial 
Soft Rot, mostly in advanced, some in early stages.” 


6. La Mantia Bros. Arrigo Company sold the carload of 
peppers and rendered an account sales to complainant showing 
gross receipts of $820.25. Total expenses, including freight, cart- 
age and commission, amounted to $673.10, leaving net proceeds 
from the sale of the peppers of $147.15. A loss of $970.05 was 
sustained on the car of peppers. Complainant billed respondent 
for half of this loss, or $485.02, but respondent has paid no part 
thereof. 


7. An informal complaint was filed with the Department on 
August 5, 1955, which was within 9 months after the cause of 
action accrued. 


CONCLUSIONS 


It is undisputed that the parties intended to dispose of the 
carload of Bell peppers in controversy on a joint account basis. 
We have held that a joint account agreement is in the nature of 
a partnership in which the parties intend to share profits and 
losses. D. L. Piazza Co., Inc. v. Harshfield Bros., 18 A.D. 521. 
The contract between them will govern as to the share of loss 
which each will pay, but unless the agreement fixes a different 
ratio, the parties will be presumed to have intended to share 
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the losses in the same proportion as they share the profits, which 
ordinarily is on an equal basis. 48 C.J.S., Joint Adventures, §11. 
There is some dispute as to the circumstances surrounding the 
making of the joint account agreement. This issue of fact in- 
volves the method of disposition of the peppers. Complainant 
contends that during the telephone conversation between the 
parties which resulted in the joint account venture, respondent 
requested that the shipment be sent to La Mantia Bros. Arrigo 
Company at Chicago to be sold for the joint account of com- 
plainant and respondent. Respondent denies that he suggested 
sending the shipment to Chicago, but states that he authorized 
the diversion to La Mantia Bros. in reliance upon favorable 
market prices at Chicago quoted in a telegram from complainant 
on December 20, 1954. 

Respondent’s claim that he only agreed to the diversion of the 
car to La Mantia Bros. because of the favorable market prices 
quoted in the telegram from complainant is not supported by 
the documentary evidence. Complainant’s confirming telegram 
sent promptly on December 14, 1954, shows that the car was 
intended to be diverted to Chicago from the beginning, whereas 
the telegram containing the “favorable market prices” was sent 
after arrival of the shipment on December 20. Also, the diver- 
sion order dated December 14, 1954, contains the following 
directive: “Divert to Becker Fruit and Produce Co. (notify 
LaMantia Bros. Arrigo Co. Chicago, Ill).” From the evidence 
before us, we conclude that the agreement between the parties 
was that the carload of peppers would be diverted to Chicago 
to be disposed of by La Mantia Bros. Arrigo Company for the 
joint account of the parties hereto. 


Primarily, respondent’s defense is based upon alleged fraudu- 
lent misrepresentation or deception by the complainant. It is not 
entirely clear from respondent’s answer upon what he bases his 
charge of fraudulent misrepresentation or deception. This is an 
affirmative defense and the burden of proof is upon respondent 
to establish the charge by a preponderance of the evidence. 
Complainant states that at the time the transaction was entered 
into, complainant knew the peppers when shipped were of good, 
sound quality, firm, fresh, crisp, good green color, well-shaped, 
and sound, with no decay; that complainant was in no way 
known to it negligent in the preparation of the shipment, but 
(to the contrary) this was a well-loaded car; that in no way 
nor by any word or statement did complainant deceive or intend 
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to deceive respondent as to the quality or condition of the pep- 
pers; and that complainant did not falsely or fraudulently mis- 
represent the condition of the shipment. Complainant further 
states that respondent never made any charges of misrepresenta- 
tion prior to the filing of his answer to the complaint, and that 
on one occasion when the parties met in New York City some 
time after the transaction, but prior to this proceeding, respond- 
ent personally told complainant that he would send a check to 
cover his half of the loss. Respondent has submitted no evidence 
in support of his claim of fraudulent misrepresentation or de- 
ception on the part of complainant, and thus has failed to sus- 
tain the burden resting upon him. 

Respondent further contends that he “was at all times herein 
led to believe” that the peppers were in good condition, but that 
upon arrival inspection showed them to be in a condition which 
was not considered good or marketable. Apparently, respondent 
relies to some extent upon the poor condition of the peppers 
upon arrival to relieve him of responsibility for one-half the 
loss sustained under the joint account venture. It has been 
pointed out that the joint account arrangement gave rise to a 
relationship between the parties in the nature of a partnership. 
Since we are not here concerned with a contract of purchase 
and sale, the rules governing such contracts, including warran- 
ties normally implied, are not applicable. Heggblade Marguless 
Co. v. Martori’s Sons, Inc., 4 A.D. 919. 

We conclude that complainant and respondent made a joint 
account agreement covering the disposition of the carload of 
Bell peppers as alleged in the complaint. The loss sustained 
amounted to $970.05. Under the agreement, the parties were 
to share profits and/or losses equally. Respondent’s failure to 
pay his share of the resulting net loss in the amount of $485.02 
is a violation of section 2 of the act. Reparation in that amount, 
plus interest, should be awarded to complainant. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $485.02, 
with interest thereon at the rate of 5 percent per annum from 
January 1, 1955, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 
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(No. 5028) 


STEPHEN KOSTER v. NICK GRAM. PACA Docket No. 6983. De- 
cided May 3, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Complainant pro se. Mr. James V. Wright, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed August 20, 1956. The 
formal complaint was filed January 28, 1957. Complainant seeks 
an award of reparation in the amount of $260, which is alleged 
to be the purchase price of 260 watermelons sold and delivered 
to respondent in June 1956. 

A copy of the report of investigation made by the Depart- 
ment was served upon the complainant February 18, 1957. A 
copy of the report of investigation and a copy of the formal 
complaint were served upon the respondent February 19, 1957. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Stephen Koster, whose ad- 
dress is P.O. Box 148, Benton Harbor, Michigan. 


2. Respondent is an individual, Nick Lewis Gram, doing busi- 
ness as Nick Gram, whose address is 3310 Canterbury, Kalama- 
zoo, Michigan. At the time of the transaction involved herein, 
respondent was licensed under the act. 


38. On or about June 20, 1956, in the course of interstate 
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commerce, complainant sold and delivered to respondent 260 | 
round green watermelons for $260, f.o.b. Benton Harbor, Michi- 7 





gan, said melons having been shipped from the State of Florida | 


on or about June 12, 1956. Respondent accepted the water-| 
melons, 


4. The purchase price of the 260 watermelons is $260, no} 
part of which has been paid by respondent to complainant. 


5. The formal complaint was filed January 28, 1957, which | — 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the pur- | 
chase price of the 260 watermelons is in violation of section 2 
of the act. Complainant should be awarded $260 as reparation 
with interest. 

ORDER 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $260, with interest thereon 
at the rate of 5 percent per annum from July 1, 1956, until paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 5029) 


JACK ESFORMES CORP. v. BECKER FRUIT & PRODUCE Co. PACA 
Docket No. 6778. Decided May 6, 1957. 


Acceptance—Liability 


Since respondent accepted the shipments, respondent is liable for the pur- 
chase price less any damages caused by a breach of contract on the part 
of complainant. The evidence submitted does not prove a breach of con- 
tract. It is pointed out that inspections made 12 or 15 days after arrival 
of shipments are not for consideration to show lack of suitable shipping 
condition. 


Mr. Newton A. Lane, of Boston, Massachusetts, for complainant. Mr. Joseph 
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H. Ayoub, of Boston, Massachusetts, for respondent. Mr. James A. 
O’Donnell, Presiding Officer. 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 


ary 29, 1956, complainant seeks reparation in the amount of 
$2,009, which is alleged to be the total purchase price of two 


_ carloads of tomatoes sold to respondent in December 1955, 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant March 13, 1956. Re- 
spondent was served with a copy of the formal complaint and 
a copy of the report of investigation March 15, 1956. Respond- 


'ent’s answer was filed April 27, 1956, and contained a request 


for oral hearing. Respondent alleged that the tomatoes were 
purchased at the point of arrival to be in good condition and 
that upon arrival at destination the tomatoes were found to be 
in a very bad condition and unsuitable for marketing, thus de- 
priving respondent of a profit upon resale. 

Hearing was held at Boston, Massachusetts, August 24, 1956. 
Both parties were represented by counsel. Three witnesses testi- 
fied at the hearing, one for complainant and two for respondent. 
Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Jack Esformes Corp., is a corporation whose 
address is No. 1 Lincoln Road Building, Miami, Florida. 


2. Respondent is an individual, Sidney Becker, doing busi- 
ness as Becker Fruit & Produce Co., whose address is 359 
Harrison Avenue, Boston, Massachusetts. Respondent was li- 
censed under the act at the time of the transactions involved in 
this proceeding. 


3. On or about December 8, 1955, in the course of interstate 
commerce, complainant sold to respondent a carload of tomatoes, 
FGE 11055, containing 399 wirebound crates of U. S. No. 2 
tomatoes, 6 x 7 size, Oxen brand, at an agreed price of $2.50 
per crate, f.o.b. Immokalee, Florida, plus an icing charge of 
$14, or a total of $1,011.50. The carload of tomatoes was Fed- 
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erally inspected at shipping point on December 7 and 8, 1955, | 
and the tomatoes graded U. S. No. 2, with no decay. The car | 
was shipped out of Immokalee, Florida, on December 8, 1955, | 


4. On or about December 12, 1955, car FGE 11055 arrived 


at destination in Boston, Massachusetts, where a top layer in- | 
spection was made of the tomatoes by the National Perishable | 


Inspection Service, Inc., on the same day. The certificate shows 


with respect to quality an average of 6 and 7% puffy and be-| 


tween 13 and 14% serious scars and blemishes, Under condition 
it shows an average of 1% soft ripe, an average of 3% firm 
ripe, an average of 17% turning ripe, balance green, an average 
of 5% soft rot decay, and an average of 5% alternaria. 


5. On or about December 29, 1955, the tomatoes in car 
FGE 11055 were sold at auction by respondent as follows: 
No. of Crates Price Per Crate Total 
140 15¢ $105.00 


221 70¢ 154.70 
88 45¢ 17.10 


899 $276.10 


6. On or about December 10, 1955, in the course of inter- 
state commerce, complainant sold to respondent a carload of 
tomatoes, WFE 69216, containing 399 wirebound crates of U. S. 
No. 2 tomatoes, 6 x 7 size, Oxen brand, at an agreed price of 
$2.50 per crate, f.o.b. Immokalee, Florida, or a total of $997.50. 
The carload of tomatoes was Federally inspected at shipping 
point on December 9 and 10, 1955, and the tomatoes graded 
U. S. No. 2, with no decay. The car was shipped out of Im- 
mokalee, Florida, on December 10, 1955. 


7. On or about December 14, 1955, car WFE 69216 arrived 
at destination in Boston, Massachusetts, where a top layer in- 
spection was made of the tomatoes by the National Perishable 
Inspection Service, Inc., on the same day. The certificate shows 
with respect to quality an average of between 2 and 3% puffy, 
and 12% serious scars and blemishes. The condition of the 
commodity was described as including an average of 1% soft 
rot decay, an average of 2% alternaria, and an average of 2% 
core rot, 

8. On or about January 3, 1956, respondent diverted car 
WFE 69216 to New York City where eventually the tomatoes 
were dumped. 
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9. There is now due and owing to complainant from respond- 
ent the total purchase price of the two carloads of tomatoes, 
$2,009, no part of which has been paid. 


10. The formal complaint was filed on February 29, 1956, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The evidence clearly establishes that respondent accepted the 
two carloads of tomatoes. Under the regulations, acceptance is 
defined to include any action by a purchaser which is incon- 
sistent with the rejection of produce. The regulations also pro- 
vide that the following failures shall constitute acceptance: (1) 
failure of the purchaser to notify the seller within a reasonable 
time (24 hours) that he rejects the produce; and (2) failure 
of the purchaser to apply for Federal inspection within a reason- 
able time (24 hours), and to take action to notify the seller of 
his rejection within an hour after he has received a report of 
the results of such inspection. See 7 CFR 46.2(s) and (r). 

Respondent sold car FGE 11055 for his own account and 
diverted car WFE 69216 from Boston to New York City to be 
sold. The sale of one car and the diversion of the other consti- 
tute actions which are inconsistent with rejection. Respondent 
offered no proof of notice being given complainant that the 
produce was being rejected and, admittedly, respondent did not 
apply for Federal inspection. Since respondent accepted the ship- 
ments he is liable for the purchase price less any damages 
sustained by reason of a breach of contract on the part of com- 
plainant. Skokie Produce Co. v. Dan Storey, 12 A. D, 1072. 

At the oral hearing, respondent testified that the tomatoes 
were not U. S. No. 2 grade on arrival. Since the sale here was 
on an f.o.b. basis, the tomatoes were required to be of the grade 
specified, U. S. No. 2, at the time of shipment. The Federal in- 
spection certificates issued at shipping point certified that the 
tomatoes were U. S. No. 2 grade. There was no contractual 
obligation that the tomatoes also be of that grade on arrival at 
Boston. Texas Fruit Company v. Joseph Martinelli & Co., Inc., 
5 A. D. 278. 

Respondent alleged in his answer that the tomatoes were 
“purchased at point of arrival to be in good condition.” Re- 
spondent presented no evidence to show that there was an 
express warranty the tomatoes would be in good condition on 
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arrival so respondent, apparently, has reference to the suitable | 
shipping condition rule. Section 46.24(i) of the regulations pro- 
vides that in an f.o.b. sale there is a warranty of suitable ship- 
ping condition. This warranty is defined in section 46.24(j) to 
mean, in relation to direct shipments, that the commodity at 
the time of billing is in a condition which, if the shipment is 
handled under normal transportation service and conditions, 
will assure delivery without abnormal deterioration at the des- 
tination specified in the contract of sale. 


The NPIS inspections made upon arrival at Boston were re- 
stricted to the top layer of each car and obviously could not 
cover substantial portions of the entire shipments. The tempera- 
tures were higher in the top of the cars than at the bottom, the 
difference in one car being 12 degrees, in the other 9 degrees. 
In the circumstances, it is to be expected that decay would be | 
higher in the top layer of the shipments and that the unin- 
spected lower layers would have less decay than the percentages 
shown in Findings 4 and 7. In addition, the NPIS certificates 
show that in both cars there was some shifting of the load, 
between 2 and 3% serious bruising independent of pack bruis- 
ing, several bad order crates, and in one car, FGE 11055, leaky 
doors admitting a large amount of light. These factors indicate 
the possibility that the shipments were not accorded normal 
transportation service in transit, and may have been responsible, 
at least in part, for the condition of the produce found at desti- 
nation. It is true that complete inspections were made of the 
tomatoes by NPIS at the auction floor on December 22 and 29, 
1955, or approximately 12 and 15 days after arrival. Such late 
inspections are not for consideration to show lack of suitable 
shipping condition. Joe Maggio, Inc. v. Senter Bros., Inc., 12 
A.D. 450. 


The burden of proof was on respondent to show that the 
transportation service and conditions were normal and that the 
percentages of decay and quality defects in the produce found 
at destination were abnormal for U. S. No. 2 tomatoes. Upon 
consideration of the entire record in this proceeding, we con- 
clude that respondent has failed to sustain this burden. 

Respondent’s failure to pay promptly the agreed purchase 
price for the two carloads of tomatoes is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $2,009 with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $2,009, with in- 
terest thereon at the rate of 5 percent per annum from January 
1, 1956, until paid. 

Copies of this order shall be served upon the parties. 


The facts and circumstances set forth herein shall be pub- 
lished. 


(No. 5030) 


FRANK KENWORTHY COMPANY v. GEORGE DUBINSKY. PACA 
Docket No. 6982. Decided May 6, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 


Mr. Warren S. Earhart, of Kansas City, Missouri, for complainant. Mr. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was received December 13, 
1956. The formal complaint was filed January 25, 1957. Com- 
plainant seeks an award of reparation in the amount of $1,155.- 
98, representing freight charges paid by complainant in Decem- 
ber 1956 on two carloads of potatoes sold and delivered to 
respondent in February 1953. 


A copy of the report of investigation made by the Depart- 
ment was served upon complainant’s attorney February 18, 1957. 
A copy of the report of investigation and a copy of the formal 
complaint were served upon respondent February 20, 1957. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
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constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, re- 
spondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Frank L. Kenworthy, doing 
business as Frank Kenworthy Company, whose address is 305 
Produce Exchange Building, Kansas City, Missouri. 

2. Respondent is an individual, George Dubinsky, whose ad- 
dress is 18307 Meriam Avenue, New York, New York. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On February 23, 1958, in the course of interstate com- 
merce, complainant sold to respondent two carloads of potatoes. 
Each carload consisted of 400 100-pound sacks of McClures 
U.S. No. 1 Dry at $2.30 per sack and 35 100-pound sacks of 
McClures U.S. No. 1 Washed 10% 10 oz., at $3.25 per sack, 
making a total purchase price of $1,033.75 for each of the two 


cars, f.o.b. shipping point in the State of Colorado. 


4. Complainant shipped two carloads of potatoes conforming 
to the contract from the State of Colorado to respondent at 
Kansas City, Missouri. At respondent’s request, the two car- 
loads were diverted to Camp Polk, Louisiana, the first carload, 
ART 17658, on February 26, 1958, and the second carload, 
ART 31054, on March 1, 1953. 


5. Respondent accepted delivery of the potatoes contained 
in cars ART 17658 and ART 31054 upon arrival at Camp Polk, 
Louisiana, and paid to complainant the sum of $2,067.50, repre- 
senting the total purchase price. Respondent failed, however, to 
pay to the carriers the freight charges on cars ART 17658 and 
ART 31054. 


6. The carriers brought suit against complainant for the 
freight charges relating to the transit of cars ART 17658 and 
ART 31054 from shipping point in Colorado to Camp Polk, 
Louisiana, and obtained judgments in the total amount of 
$1,155.98, which sum was paid by complainant to the carriers 
on December 11, 1956, in satisfaction of the judgments. 


7. Respondent has failed to reimburse complainant for the 
freight charges paid on the two carloads of potatoes. 
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8. The formal complaint was filed on January 25, 1957, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c) ). 

Under the f.o.b. terms of the contract, respondent was obli- 
gated to pay to the carriers the freight charges on the two car- 
loads of potatoes. Since complainant was ultimately compelled 
to pay these charges to the carriers, it was entitled to reim- 
bursement from respondent. 

Respondent’s failure to reimburse complainant in the sum of 
$1,155.98, therefore, is in violation of section 2 of the act. 
Complainant should be awarded reparation in that amount, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,155.98, with interest 
thereon at the rate of 5 percent per annum from January 1, 
1957, until paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 5031) 


MCDANIEL & SONS, INC. v. BECKER FRUIT & PRODUCE Co. PACA 
Docket No. 6989. Decided May 6, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Mr. Clyde H. Potter, Jr., of Smithers, Good & Potter, North Hollywood, Cali- 
fornia, for complainant. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed August 23, 1956. The 
formal complaint was filed February 4, 1957. Complainant seeks 
an award of reparation in the amount of $699.63, which is al- [| 
leged to be due in connection with the sale by complainant to 
respondent of one carload of lettuce in December 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant’s attorneys February 25, 1957. On 
that same date a copy of the report of investigation and a copy 
of the formal complaint were served upon respondent. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 
























FINDINGS OF FACT 


1. Complainant, McDaniel & Sons, Inc., is a corporation 
whose address is P. O. Box 128, Somerton, Arizona. 


2. Respondent is an individual, Sidney Becker, doing busi- 
ness as Becker Fruit & Produce Co., whose address is 296 
Boston Market Terminal, Boston, Massachusetts. At the time 
of the transaction involved herein, respondent was _ licensed 
under the act. 


38. On December 13, 1955, in the course of interstate com- 
merce, complainant sold to respondent 640 cartons of Old Fort 
Yuma brand lettuce at the agreed price of $1.85 per carton, 
f.o.b. Yuma, Arizona, plus 15 cents per carton for vacuum 
cooling. 


4. Complainant shipped lettuce meeting the specifications of 
the foregoing contract from Yuma, Arizona, to respondent at 
Boston, Massachusetts, in car PFE 6588. Upon arrival of the 
shipment at destination, respondent accepted the lettuce. 




















5. The purchase price of the carload of lettuce is $1,184, 
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plus a charge of $96 for vacuum cooling, or a total of $1,280. On 
December 21, 1956, respondent tendered a check in the amount 
of $1,280 payable to complainant. This check was returned un- 
paid by the bank with a protest fee of $2.03, which was paid 
by complainant. No part of the purchase price or protest fee 
in the total amount of $1,282.03 has been paid by respondent 
to complainant. 


6. Complainant filed a claim against the Southern Pacific 
Railroad in connection with the shipment, and upon this claim 
complainant was paid the sum of $582.40, leaving a balance due 
and owing by respondent to complainant in the amount of 
$699.63. 


7. The informal complaint was filed on August 23, 1956, 
which was within 9 months after the cause of action accrued. 
CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 


practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay promptly to complainant the bal- 
ance due in connection with the sale of the carload of lettuce 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $699.63 with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $699.63, with interest thereon 
at the rate of 5 percent per annum from January 1, 1956, until 
paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 5032) 


CREWS & ROBERTS v. SUNTOP BRAND, INC. PACA Docket No. 
6667. Decided May 10, 1957. 
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Acceptance—Liability 


Where respondent submitted no proof of a breach of contract on the part of 
complainant, it is concluded that respondent, having accepted the ship- 
ments in controversy, is liable for the full purchase price. 


Mr. Bart E. Sullivan, of Sullivan & Musseluman, of Pompano Beach, Florida, 


for complainant. Mr. Norman S. Pallot, of Miami, Florida, for respond- 
ent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 


cultural Commodities Act, 1930, as amended (7 U.S.C. 499a | 


et seq.). In a formal complaint filed December 2, 1955, com- 
plainant alleges that it sold to respondent in August 1955 four 
shipments of Cuban pineapples, but that respondent failed to 
pay the full purchase price and that there is still due complain- 
ant a balance of $322.50. Reparation is requested for the balance 
of the purchase price. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent December 14, 1955. A copy of the report of investi- 
gation was served upon complainant December 13, 1955. 
Respondent filed an answer and counterclaim December 29, 1955, 
in which it denies the material allegations of the complaint and 
alleges that respondent contracted with the complainant for 
merchandise that was sound, good, and marketable, but that 
complainant delivered defective, bad and unmarketable merchan- 
dise. Respondent claims damages in the amount of $750 due to 
alleged breaches of contract by complainant. 

Respondent requested an oral hearing, but the request was 
subsequently waived by reason of respondent’s failure to file 
an amended answer and counterclaim setting forth the basis 
for such counterclaim. The issues, therefore, are determined in 
accordance with the shortened method of procedure provided for 
in section 47.20 of the rules of practice. Under this procedure, 
complainant requested that the complaint, the answer to the 
counterclaim, and exhibits previously filed be considered as its 
opening statement. Respondent was given time to file an answer- 
ing statement, but no answering statement was received on be- 
half of respondent. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of W. B. Crews 
and B. H. Roberts, doing business as Crews & Roberts, whose 
address is P. O. Box 11038, Produce Station, Tampa, Florida. 
At the time of this transaction, complainant was licensed under 
the act. 


2. Respondent, Suntop Brand, Inc., is a corporation whose 
address is 1260 N. W. 22nd Street, Miami, Florida. At the time 
of this transaction, respondent was licensed under the act. 


3. On or about August 29, 1955, by oral contract and in the 
course of foreign commerce, complainant sold to respondent 4 
airplane shipments of top grade pineapples, consisting of 1,149 
crates, in sound condition, at the agreed price of $1.90 per 
crate for the first three shipments and $2 per crate for the 
fourth shipment. 


4, Complainant shipped on or about the 1st, 2d, 7th and 17th 
of September 1955 from Havana, Cuba, to respondent at Miami, 
Florida, a total of 1,149 crates of pineapples in airplanes oper- 
ated by Cuba Aeropostal of Havana, Cuba. The shipments ar- 
rived at destination on the same dates and several hours after 
shipment, and were accepted by respondent in compliance with 
the contract. 


5. Respondent paid complainant in full for the first three 
shipments of pineapples. In remitting for the fourth shipment, 
respondent deducted from the purchase price the sum of $322.50, 
which amount remains due and unpaid. 


6. The formal complaint was filed on December 2, 1955, 
which was within 9 months after accrual of the cause of action 
herein. 


CONCLUSIONS 


Although respondent, in the second paragraph of its answer, 
categorically denies all material allegations of the complaint, in 
the fifth paragraph of the answer respondent admits that it 
purchased from complainant merchandise that was to be sound, 
good, and marketable. Respondent’s defense is based upon al- 
leged failure of the complainant to make delivery in accordance 
with the terms of the contract. Respondent also contends that 
the pineapples delivered by complainant were improperly packed 
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and wrapped, that they were not the size called for by the con- 
tract, and that they were undersize and of substantially less 
value than the pineapples called for by the contract. 

It is well established that having accepted the merchandise, 
the buyer is liable for the purchase price thereof, less any dam- 
ages he can show were sustained as a result of any breach of 
contract on the part of the seller. Apparently respondent in this 
case accepted all four shipments without complaint, and also 
paid the purchase price for the first three shipments without 
complaint. In remitting for the fourth shipment of pineapples, 
however, respondent arbitrarily deducted the sum of $322.50 
as “credits” for 167-14 crates of pineapples which respondent 
alleges were a total loss due to the discovery of a fungus in the 
pineapples and that some of the fruit was undersize, light 
weight, and had no wrapping. In rendering its “accounting” to 
complainant with its remittance for the fourth shipment of 
pineapples, respondent referred to several customers who al- 
legedly found fault with the fruit, or were given an allowance 
by respondent because of complaints. However, respondent sub- 
mitted no statements from any of its customers, nor any other 
evidence in support of its claim that the complainant failed to 
deliver pineapples which conformed to contract specifications. 
Complainant alleges that the contract was for pineapples in 
sound condition. Respondent’s claim that the fruit was to be 
sound, good, and “marketable” is in substantial agreement with 
complainant’s version. In the absence of evidence to the con- 
trary, it must be concluded that the complainant made deliveries 
in conformity with the terms of the agreement between the 
parties. We also find no evidence in the file to support respond- 
ent’s claim for $750 damages alleged to have been suffered by 
reason of breaches of the contract on the part of complainant. 
Respondent’s counterclaim should, therefore, be dismissed. 

Having failed to submit proof of the alleged breach of con- 
tract by complainant, and having accepted all of the shipments 
of pineapples delivered by complainant, respondent is liable for 
the full purchase price thereof. Its failure to pay the full amount 
due was in violation of section 2 of the act. Complainant should 
be awarded reparation, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $322.50, with 
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interest thereon at the rate of 5 percent per annum from Octo- 
ber 1, 1955, until paid. 

The counterclaim is hereby dismissed. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 5033) 


LEONARD AND MACDONALD, LTD. v. TEXAS FRUIT COMPANY. 
PACA Docket No. 6986. Decided May 13, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The informal complaint was filed November 5, 1956. 
The formal complaint was filed January 22, 1957. Complainant 
seeks an award of reparation in the amount of $330, which is 
alleged to be the brokerage earned on eleven carloads of vege- 
tables sold by complainant for respondent’s account during 
March 1956. 


A copy of the report of investigation made by the Department 
was served upon complainant February 18, 1957. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent February 21, 1957. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without fur- 
ther proceedings. 
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FINDINGS OF FACT 


1. Complainant, Leonard and MacDonald, Ltd., is a corpora- 
tion whose address is Seven and Eight North Market Wharf, 
St. John, New Brunswick, Canada. 


2. Respondent is an individual, George Eby, Jr., doing busi- 
ness as Texas Fruit Company, whose address is McAllen, Texas. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


3. During March 1956, in the course of foreign commerce, 
respondent employed complainant to negotiate contracts for the 
sale by respondent to various buyers in the provinces of New 
Brunswick and Prince Edward Island, Canada, of eleven car- 
loads of vegetables to be shipped from McAllen, Texas. The 
agreed brokerage to be paid by respondent to complainant was 
$30 per car. 


4. From March 16, 1956 to March 26, 1956, inclusive, com- 
plainant negotiated contracts for the sale to purchasers in the 
provinces of New Brunswick and Prince Edward Island, Canada, 
of eleven carloads of vegetables. The dates of the sales and the 
car numbers are as follows: March 16, SFRD 12340 and ART 
18351; March 17, ART 31823; March 19, ART 52076, ART 
53440 and PFE 42508; March 20, ART 51146; March 21, ART 
26966 and ART 28811; March 28, MDT 3516; March 26, ART 
31000. 


5. The total brokerage due complainant from respondent for 
negotiating the sale of the eleven carloads of vegetables is $330, 
no part of which has been paid by respondent to complainant. 


6. The informal complaint was filed November 5, 1956, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the 
brokerage earned for negotiating contracts for the sale of the 
eleven carloads of vegetables is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount of 
$330 with interest. 
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ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $330, with interest thereon 
at the rate of 5 percent per annum from April 1, 1956, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 5034) 


CHARLES P. SWEENEY Co. v. CHARLES H. GRAY COMPANY. PACA 
Docket No. 6998. Decided May 18, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The informal complaint was filed February 12, 1957. 
The formal complaint was filed February 20, 1957. Complainant 
seeks an award of reparation in the amount of $275, the alleged 
balance of funds advanced by complainant to respondent in 
August 1956 for procuring consignments of honeydews, canta- 
loups, and grapes on a brokerage basis. 

A copy of the report of investigation made by the Department 
was served upon complainant March 4, 1957. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent March 6, 1957. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with sec- 
tion 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
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plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Charles P. Sweeney, doing 
business as Charles P. Sweeney Co., whose address is Boston 
Market Terminal, Boston, Massachusetts. 


2. Respondent is an individual, Charles H. Gray, doing busi- 
ness as Charles H. Gray Company, whose address is Hotel John- 
son, Visalia, California. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On August 17, 1956, in the course of interstate commerce, 
complainant entered into a contract with respondent wherein 
respondent agreed to obtain from shippers consignments of 
honeydews, grapes, and cantaloups for shipment in interstate 
commerce to complainant and complainant agreed to pay re- 
spondent brokerage of $25 per car. It was further agreed that 
complainant would make an accommodation advance of $300 to 
respondent and that complainant would credit respondent’s ac- 
count at the rate of $25 per car for each car shipped to com- 
plainant on consignment. 


4. Pursuant to the foregoing contract complainant advanced 
to respondent $300. At the request of respondent, E. W. Merritt, 
Tipton, California, shipped from Tipton, California, to com- 
plainant at Boston, Massachusetts, on August 17, 1956, one car- 
load of honeydews in car PFE 47548 to be sold for the account 
of E. W. Merritt. Complainant credited respondent’s account in 
the amount of $25. 


5. Respondent failed to obtain or ship any additional car- 
loads of honeydews, cantaloups, or grapes on consignment and 
failed to refund to complainant the balance of the funds ad- 
vanced in the amount of $275. 


6. The formal complaint was filed February 20, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
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complaint, as provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to obtain or ship to complainant on con- 
signment a minimum of 12 cars of honeydews, cantaloups, or 
grapes, or in lieu thereof to refund the funds advanced by com- 
plainant, is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $275 with in- 
terest. The record fails to disclose that the contract limited the 
time for performance on the part of respondent. In the absence 
of a specific time, respondent had a reasonable time for per- 
formance. Complainant wrote respondent in October and No- 
vember 1956 inquiring about further shipments but received 
no reply. It is concluded that a reasonable time expired not 
later than December 31, 1956, and, therefore, interest should be 
allowed from January 1, 1957. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $275, with interest thereon 
at the rate of 5 percent per annum from January 1, 1957, until 


paid. 
The facts and circumstances set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 


(No. 5035) 


In re LAROSA TOMATO DISTRIBUTORS, INC. PACA Docket No. 
6886. Decided May 13, 1957. 


Application for License Granted 


The act prescribes the procedure to be followed with respect to the denial of 
a license and failure to comply therewith is fatal. As respondent was not 
afforded an opportunity for a hearing within the statutory period, the 
complaint must be dismissed and a license should be issued to respondent. 


Mr. Champe T. Broaddus, for complainant. Golbus & Golbus, of Chicago, 
Illinois, for respondent. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishal,le Agricultural Com- 
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modities Act, 1930, as amended (7 U.S.C. 499a et seq.). On 
July 24, 1956, the application of LaRosa Tomato Distributors, 
Inc., for a license under the act as a commission merchant, 
dealer or broker to engage in the business of handling fresh 
and frozen fruits and vegetables in interstate and foreign com- 
merce was received by the Regulatory Branch, Fruit and Vege- 
table Division, Agricultural Marketing Service, United States 
Department of Agriculture. This application was returned to 
respondent and on September 4, 1956, a second application was 
received by the Regulatory Branch. On September 28, 1956, 
the Acting Chief of the Regulatory Branch, Fruit and Vegetable 
Division, filed a notice to show cause why a license should not 
be denied to respondent because of past actions of respondent’s 
president of the character prohibited by the act and the prior 
conviction of respondent’s president for mail fraud. The re- 
spondent filed an answer October 25, 1956, alleging, in effect, 
that it should be granted a license under the act and requesting 
an oral hearing. 


A hearing was held before Jack W. Bain, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
culture, in Indianapolis, Indiana, on November 20, 1956. The 
respondent was represented by Alexander Golbus, Attorney at 
Law, Chicago, Illinois, and complainant was represented by 
Champe T. Broaddus, Office of the General Counsel, United 
States Department of Agriculture. After the hearing, the parties 
filed briefs. On March 26, 1957, the hearing examiner filed a 
report containing proposed findings of fact and conclusions and 
recommending that a license be granted to respondent. The com- 
plainant filed exceptions to the hearing examiner’s report. 


FINDINGS OF FACT 


1. Respondent, LaRosa Tomato Distributors, Inc., is a corpo- 
ration incorporated on July 16, 1956, under the laws of the 
State of Indiana, whose address is 4101 Massachusetts Avenue, 
Indianapolis, Indiana. John M. LaRosa, Esther C. LaRosa and 
Rosario E. Romano are, respectively, president, secretary- 
treasurer and vice president of respondent corporation and they 
own, respectively, 50, 49 and 1 percent of the stock of respond- 
ent. Esther C. LaRosa is the wife of John M. LaRosa. 


2. Respondent submitted an application for a license, dated 
July 16, 1956, to the Indianapolis, Indiana, office of the Fruit 
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and Vegetable Division, Agricultural Marketing Service, to- 
gether with a check for $15 in payment of the license fee. By 
letter dated July 18, 1956, the Federal-State Supervising In- 
spector in charge of the Indianapolis office forwarded respond- 
ent’s check and application to the Regulatory Branch, Fruit and 
Vegetable Division, Washington, D. C. Respondent’s application 
was stamped as received by the Regulatory Branch at Washing- 
ton, D. C., on July 24, 1956. 


3. The Regulatory Branch returned respondent’s application 
for a license with the following letter dated August 14, 1956: 


“We have received for consideration your application for a 
license under the Perishable Agricultural Commodities Act, 
dated July 16, 1956, with $15 to cover the annual fee. 


“John M. LaRosa is shown on the application for a license 
as president of the corporation. Mr. LaRosa was also secre- 
tary-treasurer of the United Tomato Company, Inc. In a 
disciplinary proceeding under the Act, in an order of the 
Secretary dated November 8, 1949, it was concluded that 
United States Tomato Company, Inc., during a period of 
less than two months, had failed to pay promptly and fully 
for 31 shipments of tomatoes, involving approximately 
$70,000, purchased in interstate commerce, which consti- 
tuted repeated and flagrant violations of Section 2 of the 
Act, and justified the revocation of its license. 


“In view of this order and Mr. LaRosa’s affiliation with the 
corporation as secretary-treasurer, we feel justified in ques- 
tioning the fitness of the present corporation to obtain a 
license, as provided under Section 4-d of the Act. We are 
herewith returning your application for license and author- 
izing a refund of the fees submitted. 


“If you elect to proceed further with the matter, you may 
resubmit another application, bearing the current date, ac- 
companied by the prescribed fee, and the request for an 
oral formal hearing to determine your fitness or unfitness to 
have a license.” 


4. A second application for a license was received by the 
Regulatory Branch from respondent on September 4, 1956. 


CONCLUSIONS 
The hearing examiner, in his report filed March 26, 1957, 
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concluded, in effect, that respondent should be issued a license 
as respondent’s president has had for many years, and presently 
has, a license under the act and because the prior action of ‘re- 
spondent’s president did not justify denial of such license. Cf. 
In re Allied Produce Distributors Company, 15 A.D. 673 (1956). 
We are of the opinion that a license should be issued to respond- 
ent for a more basic and elementary reason. 


Section 4(d) of the act (7 U.S.C. 499d(d) ) in effect at the 
time of respondent’s first application? provides as follows: 


“(d) The Secretary may withhold the issuance of a li- 
cense to an applicant, for a period not to exceed thirty 
days pending an investigation, for the purpose of determin- 
ing (a) whether the applicant is unfit to engage in the 
business of a commission merchant, dealer, or broker by 
reason of having prior to the date of the application en- 
gaged in any practice of the character prohibited by this 
Act, or (b) whether the application contains any materially 
false or misleading statement or involves any misrepresenta- 
tion, concealment, or withholding of facts respecting any 
violation of the Act by any officer, agent, or employee of 
the applicant. If after investigation the Secretary believes 
that the applicant should be refused a license, the applicant 
shall be given an opportunity for hearing within sixty days 
from the date of the application to show cause why the 
license should not be refused... .” 


As seen above, section 4(d) of the act requires that if after 
investigation the Secretary believes that an applicant should be 
refused a license, the applicant “shall be given an opportunity 
for hearing within sixty days from the date of the application 
to show cause why the license should not be refused.” This was 
not done here. Respondent’s application for a license was re- 
ceived by the complainant on July 24, 1956,? and instead of af- 
fording respondent an opportunity for a hearing within sixty 
days from such date, complainant returned this application to 
respondent and informed it that a second application could be 


tWhile section 4(d) of the act was amended July 30, 1956 (70 Stat. 726), no change was 
made therein with respect to the requirement of an opportunity for a hearing within 60 
days from the date of the application for a license. 

"It is unnecessary to determine in this proceeding whether respondent should have been 
afforded an opportunity for a hearing within 60 days from July 16, 1956, the date of the ap- 
plication, or from July 24, 1956, the date of its receipt by the Regulatory Branch as re- 
spondent was not afforded an opportunity for a hearing until more than 60 days from 
either date. 
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filed. (See Finding of Fact 3.) Complainant, in its letter of 
August 14, 1956, did not contend that the application was not 
properly prepared. (See 7 CFR 46.7.) Rather, complainant 
stated that it felt justified in questioning the fitness of respond- 
ent to obtain a license “as provided under Section 4-d of the 
Act.” However, no formal complaint was then filed and re- 
spondent was not given an opportunity for a hearing within the 
statutory period. Complainant’s action was not authorized by 
the act or the regulations issued thereunder and was contrary 
to statutory requirements. (See also 7 CFR 46.4 to 46.14.) The 
act prescribes the proceedure to be followed with respect to the 
denial of a license and failure to comply therewith is fatal. 
Anonymous Decision, 4 A.D. 127 (1942). As respondent was 
not afforded an opportunity for a hearing within the statutory 
period, the complaint filed September 28, 1956, must be dis- 
missed and the license should be issued to respondent. In view 
of this conclusion, it is unnecessary to consider the substantive 
matters raised in this proceeding. 


ORDER 


The license applied for by respondent shall be issued. 

Copies hereof shall be served upon the parties. 

This order shall become effective on the 10th day after service 
hereof upon complainant. 


(No. 5036) 


SAM D1 METRO v. JOE WEINTHAL. PACA Docket No. 7005. De- 
cided May 21, 1957. 


Failure to Pay—Default 


Failure to answer the complaint constitutes an admission by respondent of 
the facts alleged in the complaint. 


Mr. Herbert J. Davis, of Poughkeepsie, New York, for complainant. Mr. John 
F. Miller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
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cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed with the Department | 
June 13, 1956. The formal complaint was filed March 11, 1957. 
Complainant seeks an award of reparation in the amount of 
$800.50, which is alleged to be the balance of the agreed mini- 
mum price of 485 boxes of apples delivered to respondent in 
January 1956. ‘ 

A copy of the report of investigation made by the Department 
was served upon complainant March 14, 1957. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent March 15, 1957. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an an- 
swer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Sam Di Metro, whose ad- 
dress is Highland, New York. 


2. Respondent is an individual, Joe Weinthal, whose address 
is 2110 N.W. 13th Avenue, Miami, Florida. At the time of the 
transaction involved herein, respondent was not licensed under 
the act but was subject to license. 


3. On or about January 4, 1956, in the course of interstate 
commerce, complainant and respondent entered into an oral 
contract whereby complainant agreed to ship from Highland, 
New York, to respondent at Miami, Florida, 485 boxes of mixed 
apples. Under said contract, respondent agreed to sell the ap- 
ples and to guarantee to pay to complainant a minimum price 
based on prices billed respondent by complainant, plus 50 cents 
per box transportation costs. In addition, if respondent sold the 
apples at prices in excess of said minimum price, respondent was 
to remit to complainant this additional amount. Respondent was 
to receive 10 percent of the total resale prices as his commission 
for selling said apples. 
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4. Complainant delivered and respondent accepted 485 boxes 
of mixed apples meeting the specifications of contract. Complain- 
ant billed respondent for the apples at the following prices: 





161 boxes at $3.00 $ 483.00 
= = 7" 2.25 45.00 
oo “* * 2.15 64.50 

mS..." " 2.00 206.00 

2 CO” ” 1.75 196.00 
ne? 2 1.50 88.50 

485 $1,083.00 


plus freight 242.50 





$1,325.50 


5. The guaranteed or agreed minimum price of the 485 
boxes of apples including freight is $1,325.50. Of this amount, 
respondent has paid only $525.00, leaving a balance of $800.50 
due and owing complainant. 


6. Informal complaint was filed on June 13, 1956, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the 
transportation costs and the balance of the agreed minimum 
price of the 485 boxes of apples is in violation of section 2 of 
the act. Complainant should be awarded reparation in the 
amount of $800.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $800.50, with in- 
terest thereon at the rate of 5 percent per annum from Feb- 
ruary 1, 1956, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 
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(No. 5037) 


WESLEY PRILLWITzZ v. SAM GLASS. PACA Docket No. 6953. De- 
cided May 21, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 


Mr. Richard W. Insley, of Benton Harbor, Michigan, for complainant. Mr. A. 
D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed October 10, 1955. The 
formal complaint was filed November 8, 1956. Complainant seeks 
an award of reparation in the amount of $3,568.30, which is 
alleged to be the loss sustained by reason of respondent’s failure 


to take full delivery of a quantity of apples sold to respondent 
in October 1954. 

A copy of the report of investigation made by the Depart- 
ment was served upon complainant’s attorney January 10, 1957. 
A copy of the report of investigation and a copy of the formal 
complaint were served upon respondent January 12, 1957. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with sec- 
tion 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Wesley Prillwitz, whose ad- 
dress is Eau Claire, Michigan. 


2. Respondent is an individual, Sam Glass, whose address is 
406 Chicago Avenue, Dixon, Illinois. At the time of the trans- 
action involved herein, respondent was not licensed under the 
act, but was subject to license. 
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3. In the course of interstate commerce, and by contract in 
writing dated October 12, 1954, complainant sold to respondent 
3,290 crates of apples at the following prices, f.o.b. the cold 
storage plant of Silver Mill Frozen Foods, Inc., Eau Claire, 
Michigan: 

2,590 crates Jonathans at $2.50 per crate $6,475.00 
347 crates Staymans at 2.25 per crate 780.75 
41 crates Greenings at 2.00 per crate 82.00 


212 crates Red Spys at 2.00 per crate 424.00 
100 WB crates Red Spys at 2.25 per crate 225.00 


3,290 $7,986.75 


Under the terms of the contract, respondent paid to complainant 
$150 deposit, and agreed to pay all storage charges, and to pay 
for each lot of apples as he took them out of storage, plus an 
additional $50 to be applied on the balance due. It was further 
agreed that respondent would complete the withdrawal of apples 
from storage by approximately March 1, 1955. 


4. Between the dates of January 10, 1955, and May 14, 1955, 
respondent took delivery of and paid for 329 crates of Jona- 
thans, 166 crates of Staymans, 27 crates of Greenings, and 209 
crates of Spy apples, in the total amount of $1,476. 


5. Sometime during February, 1955, respondent requested 
complainant to help respondent sell the apples remaining in stor- 
age at the best price obtainable and respondent agreed to pay 
any difference between the price obtained and the contract price, 
inasmuch as the market was declining. Between the dates of 
February 8, 1955, and May 20, 1955, complainant and/or the 
cold storage company made sales of respondent’s apples in the 
total amount of $4,150.75, as follows: 


2,092 crates Jonathans in total amount of $3,914.25 
96% * Steymans.” ” 5 ” 205.25 
15 ” Spys ” ” ” ” 81.25 


2,203% Total $4,150.75 


6. The total purchase price of the apples sold by complainant 
to respondent is $7,986.75, against which the following amounts 
are credited: $150 deposit, $1,476 paid by respondent for apples 
withdrawn from storage, and $4,150.75 realized from sales of 
apples by complainant and the storage company, total $5,776.75, 
leaving an unpaid balance of $2,210 due and owing complainant. 
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7. Respondent failed to pay accrued storage charges in ac- 
cordance with contract terms, which charges were paid by com- 
plainant to the cold storage company in the amount of $1,358.30. 


8. The formal complaint was filed on October 10, 1955, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

The failure of respondent to pay promptly to complainant the 
$2,210 due on the purchase price of the 3,290 crates of apples, 
and his failure to pay storage charges of $1,358.30, are in viola- 
tion of section 2 of the act. Complainant should be awarded rep- 
aration in the amount of $3,568.30, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,568.30, with interest 
thereon at the rate of 5 percent per annum from June 1, 1955, 
until paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 5038) 


CAROLINA PRODUCE DISTRIBUTORS v. BECKER FRUIT & PRODUCE 
Co. PACA Docket No. 6865. Decided May 23, 1957. 


Failure to Pay—Default 


The failure of respondent to answer the complaint constitutes an admission 
of the facts alleged in the complaint. 


Mr. Jack R. Edwards, of Greenville, North Carolina, for complainant. Mr. 
A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed July 16, 1956. Com- 
plainant seeks an award of reparation in the amount of the 
alleged adjusted purchase price of one lot of potatoes sold and 
delivered to respondent in June 1956. 


A copy of the report of investigation made by the Department 
was served upon complainant August 1, 1956. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent August 1, 1956. Copies of a supple- 
mental report and of a second supplemental report of investi- 
gation were served upon complainant September 4 and Novem- 
ber 18, 1956, respectively. Copies of the supplemental report 
and of the second supplemental report of investigation were sent 
to respondent by registered mail August 30 and November 9, 
1956, respectively. Both reports were duly received and signed 
for by respondent. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Clayton C. Hilton, doing 
business as Carolina Produce Distributors, whose address is 302 
Spruce Street, Greenville, North Carolina. 


2. Respondent is an individual, Sidney Becker, doing busi- 
ness as Becker Fruit & Produce Co., whose address is 296 
Boston Market Terminal Building, Boston, Massachusetts. At 
the time of the transaction involved herein, respondent was li- 
censed under the act. 


3. On or about June 11, 1956, in the course of interstate 
commerce, and by oral contract, complainant sold to respondent 
580 50-lb. bags of U.S. No. 1, Size A, cobbler potatoes at $6.25 
cwt., delivered Boston, Massachusetts. 
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4. Complainant shipped potatoes by truck from a loading 


point in the State of North Carolina to respondent at Boston, 


Massachusetts. Respondent accepted the potatoes in compliance 
with the said contract of sale but made complaints concerning 
their condition. 


5. Upon respondent’s complaint concerning decay in the pota- 
toes, it was agreed by the parties that respondent was to have 
the potatoes federally inspected and then to segregate the spot- 
ted bags and sell them separately. Complainant was to protect 
respondent as to these potatoes. 


6. On June 13, 1956, Federal inspection was made of 580 
50-lb. bags of potatoes branded “Gibbs Brand, Southern Pota- 
toes, U. S. No. 1, 50-lb. net,” then in a trailer truck in Boston, 
Massachusetts. The quality of the potatoes was reported as 
“Badly skinned, fairly clean, fairly well to well shaped. Average 
3% grade defects, mostly bruises,” and the condition was re- 
ported as “Generally firm. Range from 3 to 18% average 10% 
Slimy Soft Rot in early to well developed stages.” The potatoes 
were certified as failing to grade U.S. No. 1, Size A, on account 
of decay. 


7. On June 13, 1956, respondent sent a wire to complainant 
reading as follows: “CONFIRMING PHONE YOU PROMISED 
US PROTECTION TRUCK POTATOES ARRIVED TODAY 
GOVERNMENT INSPECTION SHOWS 10% AVERAGE 
SLIMY SOFT ROT WE SEGREGATED WET SPOTTED 
BAGS SELLING SEPARATELY.” 


8. Respondent on July 19, 1956, rendered an accounting on 
the shipment showing the following sales: 


15 bags at $2.50 $ 37.50 
1 bag at 2.00 2.00 

463 bags at 1.65 763.95 

100 bags at 1.50 150.00 
1 bag shrink 


580 $953.45 


The expenses shown on said accounting were freight charges 
paid by respondent amounting to $313.64, terminal and sampling 
$20, inspection $10, and selling charges $95.35, totalling $438.99. 
Respondent remitted to complainant the amount of $514.46. 
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9. Complainant granted to respondent a $300 allowance on 
the purchase price of the potatoes. The balance of the purchase 
price due and owing complainant is $684.40, which sum is the 
contract price of $1,812.50 less $313.64 freight charges paid by 
respondent, less $514.46 remitted to complainant, less the $300 
allowance. 


10. The formal complaint was filed on July 16, 1956, which 
was within 9 months after the cause of action accrued. 















CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c) ). 

From the allegations of the complaint which are deemed ad- 
mitted, it appears that upon arrival of the potatoes at respond- 
ent’s place of business a complaint was made by respondent to 
complainant that the potatoes did not meet contract specifica- 
tions because of decay and that some of the bags were spotted 
as a result thereof. It was thereupon agreed that respondent 
would have a Federal inspection made to confirm his complaint 
and that respondent would then segregate and sell the potatoes 
in the spotted bags. Complainant agreed to protect respondent; 
as to these potatoes. A Federal inspection was made which con- 
firmed respondent’s complaint. However, when respondent sub- 
mitted an accounting of his sales to complainant, he failed to 
segregate the spotted bags from those in good condition, and 
there appears no way by which the number of spotted bags can 
be determined. In view of this, complainant has alleged in his 
complaint that a deduction of $300 from the purchase price of 
the potatoes is a fair and reasonable allowance. This allegation 
is also deemed admitted by respondent due to his failure to file 
an answer. Accordingly, we conclude that complainant should be 
awarded reparation in the amount of $684.40, with interest, 
which sum is the amount of the original contract or purchase 
price, $1,812.50, less the allowance of $300, less freight charges 
of $313.64 which were paid by respondent, and less the amount 
of $514.46 which was remitted to the complainant by respondent. 
































ORDER 
Within 30 days from the date of this order, respondent shall 
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pay to complainant, as reparation, $684.40, with interest thereon 
at the rate of 5 percent per annum from August 1, 1956, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 5039) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. WM. 
H. SMITH & Sons. PACA Docket No. 7004. Decided May 23, 
1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 


Mr. T. Ewing Montgomery, of Philadelphia, Pennsylvania, for complainant. 
Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed December 12, 1956. 
The formal complaint was filed February 1, 1957. Complainant, 
as assignee for 13 Philadelphia, Pennsylvania, dealers, seeks an 
award of reparation in the amount of $2,244.30, the alleged 
balance of the aggregate purchase price of various lots of fruit 
and vegetables sold by the assignors to respondent in March 
1956. 

A copy of the report of investigation made by the Department 
was served upon complainant March 11, 1957. A copy of the 
report of investigation and a copy of the formal complaint 
were served upon respondent on the same date. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
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the facts alleged in the complaint. Notwithstanding such notice 
‘il | respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


0- 
FINDINGS OF FACT 
1. Complainant, Philadelphia Produce Credit & Collection 
Bureau, is a corporation whose address is Fruit Trade Building, 
Dock and Granite Streets, Philadelphia, Pennsylvania. 
2. Respondent is a partnership composed of William H. 
Smith, Warren H. Smith, and Woodrow W. Smith, doing busi- 
[. ness as Wm. H. Smith & Sons, whose address is 78 W. Lehigh 
3, Avenue, Bethlehem, Pennsylvania. At the time of the trans- 
actions involved herein, respondent was licensed under the act. 
3. In the course of interstate commerce, and by oral con- 
tracts, on the dates and at the prices shown below, the following 
ie | dealers at Philadelphia, Pennsylvania, sold and delivered to re- 
spondent various fruit and vegetables, including peppers, broc- 
t. coli, mushrooms, cucumbers, lettuce, celery, potatoes, carrots, 
beans, corn, radishes, tomatoes, onions, parsley, turnips, collards, 
scallions, endive, escarole, oranges, grapefruit, grapes, pears, 
and berries, which had moved in interstate commerce to Phila- 
delphia: 
r Assignor Date of Sale Product Amount 
a Angelo Di Giacomo Mar. 12, 15,19, 20,1956 Various Vegetables $ 280.75 
f Milton Cooperberg Mar. 12, 15, 1956 Various Fruit 781.50 
\ Goldstein & Procacci Mar. 20, 1956 Celery 92.50 
1 Thomas J. Holt Co. Mar. 15, 20,1956 Potatoes, Lettuce 207.75 
1 M and C Produce Co., 
Ine. Mar. 12, 15, 1956 Carrots, Celery 168.00 
t Samuel P. Mandell Mar. 12, 15, 1956 Celery, Lettuce 380.00 
Ll Pinto Bros. Mar.12, 15, 19, 1956 Beans, Peppers 105.00 
Steigman & Edwards Mar. 12, 15, 1956 Corn 60.00 
: F, B. Tanner Co. Mar. 15, 19, 1956 Radishes 17.50 
William B. Tanzola Mar. 12, 15, 19, 1956 Various Vegetables 67..25 
> Templeton Produce Co. Mar. 12, 19, 1956 Tomatoes 237.50 
; S & D Wolf Co. Mar. 15, 1956 Onions 20.00 
Yeckes-Eichenbaum Mar. 12, 15, 20, 1956 Various Vegetables 71.55 





Total $2,489.30 


4. Fruit and vegetables meeting the specifications of the 
foregoing contracts were delivered to and accepted by respond- 


ent at Philadelphia, Pennsylvania. 
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5. On December 14, 1956, and January 10, 1957, the dealers 
referred to in Finding of Fact No. 3 transferred and assigned, 
in writing, all their rights, title and interest in and to the 
claims involved in this proceeding to complainant. 


6. The aggregate purchase price of the fruit and vegetables 
sold to respondent is $2,489.30, of which only $245 was paid by 
respondent to one of complainant’s assignors. There is now due 
and owing complainant from respondent the sum of $2,244.30. 


7. The informal complaint was filed on December 12, 1956, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant or its 
assignors the purchase prices of the fruit and vegetables in ques- 
tion is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $2,244.30, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,244.30, with interest 
thereon at the rate of 5 percent per annum from April 1, 1956, 
until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 5040) 


THIEL BROTHERS v. JOHN KALIVRETENOS SONS, INC. PACA 
Docket No. 6709. Decided May 27, 1957. 


Reparation—Stipulation 


Pursuant to a stipulation entered into by the parties, respondent is ordered 
to pay to complainant the amount in controversy. 


Mr. W. R. MacCallum, Traffic Manager, Pennsylvania Produce Terminal, 
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Baltimore, Maryland, for complainant. Mr. Achilles Catsonis, of Wash- 
ington, D. C., for respondent. Mr. Frederick W. Woodley, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER PURSUANT TO STIPULATION 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed December 5, 1955, com- 
plainant seeks to recover $1,151.05, which is alleged to be the 
balance of the total purchase price of six lots of potatoes and 
onions sold to respondent between November 15, 1954, and 
March 18, 1955, both inclusive. Subsequently, complainant 
amended the complaint to show that on December 9, 1955, re- 
spondent paid complainant $50, thereby reducing the amount of 
complainant’s claim to $1,101.05. 


Respondent filed an answer on February 9, 1956, stating that 
it is without knowledge or information sufficient to form a be- 
lief as to the truth of the material allegations of the complaint 
and, therefore, it requires strict proof thereof. Respondent re- 
quested an oral hearing. 


At the oral hearing on May 14, 1956, the parties entered into 
a stipulation wherein respondent admitted the allegations of the 
complaint, and complainant agreed to accept and respondent 
agreed to pay in full settlement 40 percent of the amount sought 
in the formal complaint, such payment to be made within 75 
days from the date of the hearing. It was further agreed that 
if respondent did not pay within that time, an award of repara- 
tion would be entered by the Secretary for the full amount 
claimed in the formal complaint. 


On March 22, 1957, complainant filed an affidavit stating that 
the amount remaining due and owing from respondent is 
$1,101.05. A copy thereof was served upon respondent’s attorney 
April 5, 1957, together with notice that he would have until 
April 22, 1957, to file a statement concerning the affidavit. No 
statement was filed. Since respondent did not deny the state- 
ment in the affidavit, it is concluded that the amount due and 
owing to complainant from respondent is $1,101.05. Pursuant 
to the stipulation, the following order is entered. 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,101.05. 
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The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 5041) 
ZIMMERMAN BROTHERS v. JOHN KALIVRETENOS SONS, INC. PACA 
Docket No. 6708. Decided May 27, 1957. 


Reparation—Stipulation 


Pursuant to a stipulation entered into by the parties, respondent is ordered 
to pay complainant the amount in controversy. 


Mr. W. R. MacCallum, Traffic Manager, Pennsylvania Produce Terminal, of 
Baltimore, Maryland, for complainant. Mr. Achilles Catsonis, of Wash- 
ington, D. C., for respondent. Mr. Frederick W. Woodley, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER PURSUANT TO STIPULATION 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed December 6, 1955, com- 
plainant seeks to recover $2,170.50, which is alleged to be the 
balance of the total purchase price of eleven lots of vegetables 
sold to respondent between December 9, 1954, and April 8, 1955, 
both inclusive. Subsequently, complainant amended the complaint 
to show that on December 8, 1955, respondent paid complainant 
$50, thereby reducing the amount of complainant’s claim to 
$2,120.50. 


Respondent filed an answer February 9, 1956, stating that it 
is without knowledge or information sufficient to form a belief 
as to the truth of the material allegations of the complaint and, 
therefore, it requires strict proof thereof. Respondent requested 
an oral hearing. 


At the oral hearing on May 14, 1956, the parties entered into 
a stipulation wherein respondent admitted the allegations of the 
complaint, and complainant agreed to accept and respondent 
agreed to pay in full settlement 40 percent of the amount sought 
in the formal complaint, such payment to be made within 75 
days from the date of the hearing. It was further agreed that if 
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respondent did not pay within that time, an award of repara- 
tion would be entered by the Secretary for the full amount 
claimed in the formal complaint. 

On March 4, 1957, complainant filed an affidavit stating that 
the amount remaining due and owing from respondent is 
$2,120.50. A copy thereof was served upon respondent’s attor- 
ney April 5, 1957, together with notice that he would have 
until April 22, 1957, to file a statement concerning the affidavit. 
No statement was filed. Since respondent did not deny the state- 
ment in the affidavit, it is concluded that the amount due and 
owing to complainant from respondent is $2,120.50. Pursuant 
to the stipulation, the following order is entered. 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $2,120.50. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 5042) 


CHESTER N. HALVORSON v. AL BREVIK. PACA Docket No. 7010. 
Decided May 28, 1957. 


Failure to Pay—Admission 
of Liability 


Respondent admits liability to complainant for the amount claimed. 


Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed March 25, 1957, complain- 
ant alleges that he sold to respondent 4 carloads of potatoes in 
October 1956, that complainant delivered potatoes in compliance 
with the contract, and that respondent accepted the commodity 
but has failed to pay the purchase price therefor. 

A copy of the formal complaint and a copy of the report of 





468 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 16 A.D. 467 


investigation made by the Department were served upon re- | 
spondent March 30, 1957. A copy of the report of investigation | 
was served upon complainant April 1, 1957. Respondent’s answer 
to the formal complaint was in the form of a letter dated April | 
17, 1957, in which he admitted liability to complainant for the 
indebtedness claimed. 


FINDINGS OF FACT 


1. Complainant is an individual, Chester N. Halvorson, 
whose address is Northwood, North Dakota. 


2. Respondent is an individual, Al Brevik, whose address is 
3801 Rodman Street, N. W., Washington 16, D. C. At the time 
of this transaction, respondent was licensed under the act. 


3. On or about October 1, 1956, in the course of interstate 
commerce, complainant sold to respondent 4 carloads of Red 
Pontiac potatoes, 3-inch minimum, consisting of 1,584 100-lb. 
bags, and grading U.S. Commercial, at an agreed price of $1.50 
per cwt., f.o.b. shipping point, for a total purchase price for 
the 4 carloads of $2,376. 


4. Complainant shipped on October 3, 6 and 25, 1956, from 
Gilby, North Dakota, to respondent at Washington, D. C., the 
kind, quality, grade and size of potatoes called for by the con- 
tract in cars PFE 76519, WFEX 72094, NWX 70339 and NP 
918382. 


5. Upon arrival of the 4 carloads at destination, respondent 
accepted the potatoes without complaint, but has since failed, 
neglected and refused to pay complainant the total purchase 
price for the 4 shipments of potatoes, or any part thereof. 


6. The formal complaint was filed on March 25, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent does not deny that he is indebted to complainant 
for the purchase price of the 4 carloads of potatoes. In fact, re- 
spondent states in the letter which constitutes his answer to the 
complaint that, “He’s (complainant) been very nice about the 
whole matter waiting as long as he did, and I can’t say that I 
blame him for making the complaint to the Dept., all I can say 
is this, He will have the money including interest as soon as 
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possible.” Although respondent has made several promises to 
pay the indebtedness, he has made no payments, and there is 
due and owing from respondent to complainant the total sum 
of $2,376. 

We conclude that respondent’s failure to pay the purchase 
price for the 4 carloads of potatoes involved in this proceeding 
is a violation of section 2 of the act. Reparation should be 
awarded complainant, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $2,376, with 
interest thereon at the rate of 5 percent per annum from No- 
vember 1, 1956, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 


(No. 5043) 


HARMON & REID v. BECKER FRUIT & PRODUCE Co. PACA Docket 
No. 6801. Decided May 28, 1957. 


Rejection Without Reasonable Cause— 
Diversion—Resale—Damages 


Respondent’s failure to pay the draft and take possession of the produce, 
after acceptance, constituted a rejection without reasonable cause in 
violation of the act. Under the circumstances, the diversion and resale 
by complainant were proper and respondent is liable for the difference 
between the contract and resale prices. 


. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Joseph S. 
Ayoub, of Boston, Massachusetts, for respondent. Mrs. Ilene M. Crigler, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed March 26, 1956, in which 
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complainant alleges that respondent, in breach of contract, failed 
to pay $1,656 for a carload of carrots; that complainant, through 
its broker, John L. Senini Co., was forced to divert the car to 
another buyer; and that on resale complainant sustained dam- 
ages of $499. 

A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon the respondent. 
The return receipt, signed by respondent, is not dated, but is 
postmarked April 23, 1956. A copy of the report of investiga- 
tion was served upon complainant’s representative April 20, 
1956. 

In an answer filed June 4, 1956, respondent admits the terms 
of the contract and alleges that he considered himself the owner 
of the carrots, which he was holding on a rising market. He al- 
leges, further, that complainant’s action in diverting the car to 
S. Strock and Co. resulted in damages to respondent in excess of 
$1,000. 

An oral hearing was requested by respondent, on the grounds 
that his alleged damages were in excess of $500. The hearing 
was denied by the presiding officer, since respondent had not 
shown his method of arriving at his damages. 


Respondent then requested an oral hearing on the grounds 
that this action and another (PACA Docket No. 6755) involved 
the same parties and cause of action, and that the combined 
sums in dispute exceeded $500. The presiding officer determined 
that the cause of action and the parties were not the same and 
denied the request for oral hearing. The issues are, therefore, 
determined under the shortened method of procedure provided 
for in section 47.20 of the rules of practice. 

“ Complainant requested that its verified complaint and affi- 
davits, as well as its exhibits, be considered its opening state- 
ment. Respondent did not file an answering statement. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Harley H. 
Harmon, E. G. Harmon, and William Harmon, doing business 
as Harmon & Reid, whose address is P. O. Box 537, Grants, 
New Mexico. At the time of the transactions involved herein, 
complainant was licensed under the act. 


2. Respondent is an individual, Sidney Becker, doing busi- 
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ness as Becker Fruit & Produce Co., whose address is 359 Har- 
rison Street, Boston, Massachusetts. At the time of the trans- 
actions involved herein, respondent was licensed under the act. 


3. On October 20, 1955, in the course of interstate commerce, 
complainant, through a broker, John L. Senini Co., contracted 
to sell to respondent 510 crates of U. S. No. 1 carrots, 48 size 
cello pack, Bluewater brand, which had been shipped in car 
SFRD 12632 from shipping point in New Mexico on October 
17, 1955. The agreed price was $3.10 per crate, plus top-ice of 
$75, f.o.b. Grants, New Mexico, or a total of $1,656, with draft 
to be drawn by complainant on Merchants National Bank of 
Boston. 


4. The broker confirmed the sale by telegram on October 20, 
1955, and a draft for the purchase price was drawn on the 
Merchants National Bank. 


5. Car SFRD 12632 containing 510 crates of topped carrots, 
Bluewater brand, U. S. No. 1, %-inch minimum, was diverted 
to respondent and arrived in Boston on October 25, 1955, under 
normal handling and schedule. 


6. On October 31, 1955, the broker sent a wire to respondent 
asking when the draft would be honored. Shortly thereafter, on 
the same day, the Merchants National Bank of Boston informed 
the broker that the draft had not been paid and that car SFRD 
12632 was still unopened. 


7. The broker requested payment of the bank draft on Octo- 
ber 31, and informed respondent that car SFRD 12632 would be 
diverted and sold for his account on November 1 unless the 
bank draft was paid. 

8. On November 2, respondent informed John L. Senini Co. 
that “if you want these cars back RD 12632...there [sic] 
yours.” 

9. John L. Senini Co. then placed car SFRD 12632 on con- 
signment with S. Strock & Co. in Boston, where the load was 
sold for $2,040 on November 4, 1955, with a net return of 
$1,153.17 after deductions for freight charges, inspection fees, 
and selling charges. 


10. No payment has been made by respondent to complain- 
ant on account of this transaction. 
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11. The formal complaint was received on March 26, 1956, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The parties are agreed that on or about October 20, 1955, 
complainant agreed to sell, and respondent agreed to purchase, 
one carload of carrots, consisting of 510 crates, Bluewater 
brand, U. S. No. 1, to be shipped in car SFRD 12632 to re- 
spondent at Boston, and to be paid for by draft drawn by com- 
plainant on Merchants National Bank of Boston. 

Under the United States Standards for topped carrots, 7 CFR 
51.2361, it is stated with respect to U. S. No. 1 grade: 

“Size. Unless otherwise specified, the diameter 

of each carrot shall be not less than 1 inch...” 
Since the contract called for U. S. No. 1, without any specifica- 
tion as to size, we must conclude that the minimum of 1 inch, 
as set forth in the United States Standards, was the standard 
size intended by the parties to the contract. But an official in- 
spection, made at the time of shipping, at Grants, New Mexico, 
on October 12, 1955, showed the carrots in car SFRD 12632 
to be U. S. No. 1, 34-inch minimum. They were not, therefore, 
up to standard as specified in the contract, and in shipping 
them to respondent, complainant was guilty of breach of war- 
ranty of quality. 

Respondent, by his own allegations, accepted the carrots and 
thus became liable for the purchase price less any damages 
sustained as a result of the foregoing breach of warranty. The 
breach was apparent on the record and therefore is considered 
in this proceeding, but was never raised as a defense by re- 
spondent in its answer. It is the duty of respondent to prove 
damages sustained in a breach of warranty. Since no breach 
has been alleged and no damages shown, we recognize the 
breach as technical and the damages as nominal, with the duty 
still remaining on respondent to pay the original purchase price. 

But respondent contends that the diversion and resale of the 
carload of carrots by complainant, after acceptance by respond- 
ent, was in derogation of respondent’s rights of ownership and 
thereafter served to extinguish his liability under the contract. 
We cannot agree. Respondent had ample time—more than a 
week—in which to pay the draft and take possession of the 
carrots. When payment was not made by respondent, despite 
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repeated requests by complainant, the latter was entitled to re- 
sell the carrots for respondent’s account and recover the differ- 
ence between the contract and resale prices from respondent. 
Uniform Sales Act, §60; Obrecht v. Crawford, 2 A. (2d) 1, 175 
Md. 385. Furthermore, failure of respondent to pay the draft 
and take possession of the produce, after acceptance, constituted 
a rejection without reasonable cause within the meaning of sec- 
tion 2 of the act. San Pat Vegetable Co. v. Sid Kyman, 5 A.D. 
489. 

The resale price of the carrots was $2,040. Complainant in- 
curred freight and demurrage charges, plus brokerage fees, 
totaling $886.83, which were properly deductible from this sum 
as reasonable selling charges, leaving a total of $1,153.17. Sub- 
tracting this sum from the contract price of $1,656.00 leaves 
$502.83, the amount of damage sustained by complainant. 

Respondent’s rejection of the shipment without reasonable 
cause was in violation of section 2 of the act. Reparation should 
be awarded complainant in the sum of $499. This is a lesser 
amount than is represented by the difference between the con- 
tract and the resale prices, but the award is limited to the 
amount requested in the complaint. 


ORDER 


Within 30 days from the date hereof, respondent shall pay 
to complainant, as reparation, the sum of $499, with interest 
thereon at the rate of 5 percent per annum from November 


1, 1955, until paid. 
The facts and circumstances as set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 


(No. 5044) 


ARKANSAS VALLEY PRODUCE v. I. V. PHILLIPS. PACA Docket 
No. 7006. Decided May 29, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 
Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 19380, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed December 14, 1956. 
The formal complaint was filed February 15, 1957. Complainant 
seeks an award of reparation in the amount of $913.75, the 
aggregate purchase price of three truckloads of onions allegedly 
sold and delivered to respondent during March and June 1956. 

A copy of the report of investigation made by the Department 
was served upon complainant March 19, 1957. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on the same date. 

“At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Harry Luther Grimsley, 
doing business as Arkansas Valley Produce, whose address is 
P. O. Box 232, Rocky Ford, Colorado. 


2. Respondent is an individual, I. V. Phillips, whose address 
is 1132 First Avenue, N., Birmingham, Alabama, At the time 
of the transactions involved herein respondent was not licensed 
under the act but was subject to license. 


3. In the course of interstate commerce, and by oral con- 
tracts, complainant sold to respondent three lots of onions at 
the f.o.b. shipping point prices and on the dates set out below: 


Mar. 16, 1956 150 sacks Med. Wax at $1.65 $247.50 
150 sacks Med. Yellow at .80 120.00 
Mar. 26, 1956 75 sacks Med. Wax at 1.40 105.00 


25 sacks Med. Yellow Granex at 85 21.25 
50 sacks Jumbo Yellow Granex at .90 45.00 
June 28, 1956 125 sacks Med. Yellow Grano at 3.00 8375.00 





Total $913.75 
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4. Three lots of onions meeting the specifications of the 
foregoing contracts were shipped by truck from Raymondville, 


od Texas, and Lovington, New Mexico, to respondent at Birming- 
56 ham, Alabama. Upon arrival of the shipments at destination, 
il respondent accepted the onions and made no complaint with 
rm reference thereto. 
dly 5. The aggregate purchase price of the three truckloads of 
56. onions is $913.75, no part of which has been paid by respond- 
nt ent to complainant. 
the 6. The informal complaint was filed on December 14, 1956, 
re which was within 9 months after the causes of action accrued. 
led The failure of respondent to file an answer to the formal 
ith complaint constitutes a waiver of oral hearing and an admission 
er of the facts alleged in the complaint, as provided in the rules 
on of practice (7 CFR 47.8(c) ). 
ch Respondent’s failure to pay promptly to complainant the 
an purchase price of the three trucklots of onions is in violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $913.75, with interest. 
ORDER 
: Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $913.75, with interest thereon 
at the rate of 5 percent per annum from July 1, 1956, until 
SS paid. 
ne The facts and circumstances shall be published. 
ed Copies hereof shall be served upon the parties. 
n- 
at (No. 5045) 
v: 
50 ECUADORIAN FRUIT IMPORT CORPORATION v. ORRELL’S PRODUCE 
00 CoMPANY. PACA Docket No. 7013. Decided May 29, 1957. 
“1 Failure to Pay—Default 
00 Respondent’s failure to answer the complaint constitutes an admission of the 
00 facts alleged in the complaint. 
76 Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed March 15, 1957. Com- 
plainant seeks an award of reparation in the amount of $2,000, 
the alleged balance of the purchase price of three truckloads 
of bananas sold and delivered to respondent in August 1956. 


A copy of the report of investigation made by the Department 
Was served upon complainant March 22, 1957. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on the same date. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Ecuadorian Fruit Import Corporation, is a 
corporation whose address is 527 Lexington Avenue, New York, 
New York. 


2. Respondent, Orrell’s Produce Company, is a partnership 
composed of Walter E. Orrell and Bennie S. Orrell, Sr., whose 
address is 519 North Cherry Street, P. O. Box 2704, Winston- 
Salem, North Carolina. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On or about August 9, 1956, in the course of interstate 
commerce, and by oral contract, complainant sold to respondent 
three truckloads of bananas at the f.o.b. Philadelphia, Pennsyl- 
vania, prices and loading charges set forth below: 


31,410 lbs. Special bananas at $5.00 per cwt. $1,570.50 
plus loading charge at $.10 per cwt. 31.41 
29,460 lbs. Standard Select bananas at $6.25 per cwt. 1,841.25 
plus loading charge at $.10 per cwt. 29.46 
83,960 Ibs. Special bananas at $5.00 per ewt. 1,698.00 
plus loading charge at $.10 per ewt. 33.96 


TOTAL $5,204.58 
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4, Bananas meeting the specifications of contract were 
shipped by truck from the State of Pennsylvania to respondent 
at Winston-Salem, North Carolina. Respondent accepted the 
three truckloads of bananas upon their arrival at destination 
and made no complaint with reference thereto. 


5. The agreed purchase price and loading charges of the 
three truckloads of bananas total $5,204.58, of which amount 
only $3,204.58 has been paid, leaving a balance of $2,000 due 
and owing complainant from respondent. 


6. The formal complaint was filed on March 15, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the bal- 
ance of the purchase price of the three truckloads of bananas 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $2,000, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,000, with interest thereon 
at the rate of 5 percent per annum from September 1, 1956, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5046) 


HEGGBLADE-MARGULEAS Co., INC. v. ORRELL’S PRODUCE COMPANY. 
PACA Docket No. 7014. Decided May 29, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constiutes an admission of the 
facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 








PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 16 A.D. 477 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed March 13, 1957. Com- 
plainant seeks an award of reparation in the amount of $1,860, 
the purchase price of a carload of grapes allegedly sold and 
delivered to respondent in October 1956. 

A copy of the report of investigation made by the Department 
was served upon complainant March 26, 1957. A copy of the 
report of investigation and a copy of the formal complaint 
were served upon respondent March 22, 1957. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Heggblade-Marguleas Co., Inc., is a corpora- 
tion whose address is 215 Market Street, San Francisco, Cali- 
fornia. 


2. Respondent, Orrell’s Produce Company, is a partnership 
composed of Walter E. Orrell and Bennie S. Orrell, Sr., whose 
address is 519 North Cherry Street, P. O. Box 2704, Winston- 
Salem, North Carolina. At the time of the transaction involved 
herein, respondent was licensed under the act. 


38. On or about October 26, 1956, in the course of interstate 
commerce, and by oral contract, complainant sold to respondent 
a carload of 1040 lugs of Baton brand Emperor grapes at $1.75 
per lug, f.o.b. Sanger, California, plus a precooling charge of 
$40, or a total of $1,860. 


4. Emperor grapes meeting the specifications of the fore- 
going contract were shipped from Sanger, California, on Octo- 
ber 26, 1956, to respondent at Winston-Salem, North Carolina, 
in car PFE 40459. Respondent accepted the grapes upon their 
arrival at destination and made no complaint with reference 
thereto. 
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5. The agreed purchase price of the carload of grapes, plus 
the precooling charge, is $1,860, no part of which has been paid 
by respondent to complainant. 


6. The formal complaint was filed on March 13, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the carload of grapes is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $1,860, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,860, with interest thereon 
at the rate of 5 percent per annum from December 1, 1956, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5047) 


ROBERT JOHNSON v. LoU LODEN. PACA Docket No. 7002. De- 
cided May 29, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 


Mr. Sheldon C. Meister, of Delta, Ohio, for complainant. Mr. John F. Miller, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
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et seq.). The formal complaint was filed February 14, 1957. 
Complainant seeks an award of reparation in the amount of 
$4,444.85, which is alleged to be the balance of the total pur- 
chase price of several lots of tomatoes sold and delivered to 
respondent in August and September 1956. 

A copy of the report of investigation made by the Department 
was served upon complainant February 21, 1957. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent March 5, 1957. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Robert Johnson, is an individual whose ad- 
dress is R.F.D. #3, Delta, Ohio. 


2. Respondent, Lou Loden, is an individual whose address is 
6851 S.W. 48 Terrace, Miami, Florida. At the time of the 
transactions involved herein, respondent was not licensed under 
the act but was subject to license. 


3. In the course of interstate commerce, complainant sold 
to respondent various lots of tomatoes on the dates and at the 
f.o.b. Delta, Ohio, prices indicated: 


. Invoice 
Date No. Pkgs. Unit Price Price 
1956 

Sep. 23 1960 50 980.00 
24 1236 50 618.00 
26 1203 50 601.50 
6 176 2.25) 
111 1.40) 551.40 
12 81 1.00) 
310 2.00) 
Plus 341 crates -25) 736.25 


$3,487.15 


4. Tomatoes meeting the specifications of the contracts were 
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delivered to and accepted by respondent at complainant’s place 
of business at Delta, Ohio, and were thereafter transported by 
truck to various destinations in interstate commerce, including 
Chicago, Illinois, Atlanta, Georgia, and Pittsburgh, Pennsyl- 
vania. 


5. During August and September 1956, complainant sold ad- 
ditional lots of tomatoes to respondent, having a total invoice 
price of $2,074.70. On these lots and those specified in Finding 
of Fact No. 3, respondent paid complainant a total of $1,100 
on account, 


6. The formal complaint was filed on February 14, 1957, 
which was within 9 months after the cause of action accrued. . 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules. 
of practice (7 CFR 47.8(c) ). 

The total purchase price of all tomatoes covered in the com- 
plaint is $5,544.85. Complainant admits payments on account 
of $1,000 and he asks for reparation in the amount of $4,444.85. 
However, from the report of investigation it appears that the 
tomatoes having an invoice price of $2,074.70 originated in the 
State of Ohio and were sold by respondent in that State. Ac- 
cordingly, it is concluded that said tomatoes did not move in 
interstate commerce and, hence, do not come within the jur- 
isdiction of the Secretary. 

Neither party specified the particular items against which the 
payments totalling $1,000 should be credited. It is a general rule 
of law that when neither the debtor nor the creditor reasonably 
exercises his power to apply a payment to one of several debits, 
the law will apply the payment in a way most beneficial to the 
creditor. Philadelphia Produce Credit and Collection Bureau v. 
Leon Tulin, 14 A.D. 974,977. Following the above rule, we apply 
the $1,100 payment to the $2,057.70 for which no award can 
be allowed. 

The total purchase price of the tomatoes which did move in 
interstate commerce is $3,487.15. Respondent’s failure to pay 
this amount is a violation of section 2 of the act. Complainant 
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should be awarded reparation in the amount of $3,487.15, with | 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,487.15, with interest 
thereon at the rate of 5 percent per annum from October 1, 
1956, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5048) 


MUSKEGON COOPERATIVE CELERY GROWERS ASSOCIATION, INC. v. 
FERRIS KAZMA. PACA Docket No. 7012. Decided May 29, 
1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed February 27, 1957. 
Complainant seeks an award of reparation in the amount of 
$3,942.60, the alleged balance of the purchase price of eight 
truckloads of celery sold and delivered to respondent during 
July, August and September, 1956. 


A copy of the report of investigation made by the Department 
was served upon complainant on March 25, 1957. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on March 26, 1957. 

At the time of service of the formal complaint, respondent 


was notified in writing that an unswer thereto should be filed 
within 20 days after such service and that, in accordance with 
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section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Muskegon Cooperative Celery Growers As- 
sociation, Inc., is a corporation whose address is 190 Wood 
Street, Muskegon, Michigan. 


2. Respondent is an individual, Ferris Kazma, whose address 
is 6114 Eastern Avenue, S.E., Grand Rapids, Michigan. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


3. In the course of interstate commerce, and by oral con- 
tracts, complainant sold to respondent eight lots of celery at 
the f.o.b. shipping point prices and on the dates set out below: 





Date No. Crates Contract Price Including Ice 
July 16, 1956 341 celery $1,065.25 
” 238, 1956 400 ” 937.60 
” 380, 1956 300” 687.60 
August 6, 1956 310.” 697.50 
. 18, 1956 500” 1,136.90 
20, 1956 76 =O” 743.85 
e 20, 1956 316° =” 631.90 
September 10,1956 300 ” 500.00 
TOTAL $6,400.60 


4, Eight lots of celery meeting the specifications of the con- 
tracts were delivered to and accepted by respondent at Muske- 
gon, Michigan. The celery was loaded on trucks supplied by 
respondent and was thereafter transported by respondent to 
destinations in Tennessee and Georgia. 


5. The total purchase price of the eight truckloads of celery 
is $6,400.60, of which amount only $2,458 has been paid, leav- 
ing an unpaid balance of $3,942.60 due complainant from re- 
spondent. 


6. The formal complaint was filed on February 27, 1957, 
which was within 9 months after the causes of action accrued. 
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CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the bal- 
ance of the purchase price of the eight truckloads of celery is’ 
in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $3,942.60, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,942.60, with interest 
thereon at the rate of 5 percent per annum from October 1, 
1956, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5049) 


PEARCE-YOUNG-ANGEL Co. v. FRIENDLY FRUIT Co. PACA Docket 
No. 7001. Decided May 29, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Complaint pro se. Mr. A. D. McCollum, Presiding Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed June 11, 1956. The 
formal complaint was filed February 15, 1957. Complainant 
seeks an award of reparation in the amount of $98.85, the al- 
leged balance of the purchase price of five lots of fruit and 
vegetables sold and delivered to respondent in November and 
December 1955. 

A copy of the report of investigation made by the Depart- 
ment was served upon complainant March 8, 1957. A copy of 
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the report of investigation and a copy of the formal complaint 
were served upon respondent March 7, 1957. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed an 
answer. The issuance of an order is, therefore, authorized with- 
out further proceedings. 


FINDINGS OF FACT 


1. Complainant, Pearce-Young-Angel Co., is a corporation 
whose address is Columbia, South Carolina. 


2. Respondent is an individual, Harvey Jordan Newton, do- 
ing business as Friendly Fruit Co., whose address is Hartsville, 
South Carolina. At the time of the transactions involved herein, 
respondent was licensed under the act. 


3. In the course of interstate commerce, and by oral con- 


tracts, complainant sold and delivered to respondent five lots of 
fruit and vegetables, and other merchandise, at the f.o.b. ship- 
ping point prices and on the dates set forth below: 


Fruit & Other 
Invoice Vegs. Merchandise 
Date Number Commodities Invoice Price Invoice Price Total 
11-11-55 17086 Apples and Lettuce $ 21.80 
Peanuts $ 20.00 $ 41.80 


11-29-55 17503 Apples and Onions $ 21.75 
4 Lots Nuts $208.50 230.25 


12-83-55 17773 Grapes and Lettuce $ 11.80 11.80 
12-17-55 18661 Pears, Lemons, Cabbage, 
Onions $35.80 
Peanuts and Coke 79.30 


12-22-55 Potatoes and Lettuce $ 29.50 29.50 
Totals $120.65 $272.00 $392.65 


4, Fruit and vegetables, and other merchandise, meeting the 
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specifications of the foregoing contracts were delivered to and f 
accepted by respondent without complaint. 


5. The aggregate purchase price of the five lots of com- | 
modities is $120.65 for fruit and vegetables and $272 for other 
merchandise, totalling $392.65, of which amount only $150 has 
been paid by respondent to complainant. 


6. Of the $150 paid by respondent to complainant, com- 
plainant applied $41.80 to the invoice dated November 11, 1955, 
and $108.20 to the nuts included in the invoice of November 
29, 1955. This leaves a balance of $98.85 due and owing com- 
plainant on the fruit and vegetables, and a balance of $143.80 
due and owing complainant on merchandise other than fruit 
and vegetables. : 


7. The informal complaint was filed on June 11, 1956, which | 
is within 9 months after the causes of action accrued. 
CONCLUSIONS 
The failure of respondent to file an answer to the formal 


complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c)). 


The merchandise consisting of nuts and coke are not perish- 
able agricultural commodities within the meaning of the act. 
Accordingly, the Secretary is without jurisdiction as to these 
commodities. Respondent’s failure to pay promptly to complain- 
ant the balance of the purchase price of the several lots of fruit 
and vegetables is in violation of section 2 of the act. Complain- 
ant should be awarded reparation for the balance of the total 
purchase price of the fruit and vegetables in the amount of 
$98.85, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $98.85, with interest thereon 
at the rate of 5 percent per annum from January 1, 1956, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 5050) 


S. & H. PACKING COMPANY v, CAL-BERT SHIPPERS, INC. PACA 
Docket No. 6769. Decided May 31, 1957. 


Purchase After Inspection— 
Warranty—Liability 


Where a purchase is made after inspection, there is no implied warranty 
of suitable shipping condition. As respondent did not prove a breach 
of contract on the part of complainant, respondent is liable for the total 
contract price. 


Complainant and respondent, pro se. Mr. John S. Griffin, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was received November 1, 1955. 
The formal complaint was filed March 19, 1956. A copy of the 
investigation report prepared by the Department and a copy 
of the formal complaint were served upon the respondent by 
registered mail April 10, 1956. A copy of the investigation re- 
port was served upon complainant on the same date. 

Complainant alleges that on or about October 13, 1955, it sold 
a quantity of tomatoes to the respondent, consisting of 1,290 
flats, at an agreed price of $1.75 per flat for sizes 4x5 and 5x6, 
and $1.50 per flat for size 6x6, or a total purchase price of 
$2,210 f.o.b. shipping point; that the tomatoes were delivered 
to the respondent at its place of business in Los Angeles, Cali- 
fornia, on the same date, but that the respondent paid only the 
sum of $880.57 for the tomatoes. Complainant alleges there is 
a balance due from the respondent of $1,329.43. 

Respondent filed an answer April 20, 1956, in effect denying 
liability and alleging that it informed the complainant at the 
time the tomatoes were delivered that they did not appear to 
be of good quality, and that respondent accepted and shipped 
them to its Eastern buyer only after complainant promised to 
stand behind them. Respondent contends that the $880.57 was 
all of the returns that it received from the sale of the tomatoes, 
and that inasmuch as complainant agreed to stand behind them, 
this was the total amount due complainant. 
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A hearing was held at Los Angeles, California, on July 25, 
1956. Neither party was represented by counsel. One of com- 
plainant’s partners, Clarence S. Horwath, testified on behalf of 
the complainant, and Albert J. Ashkar, respondent’s president, 
testified on behalf of the respondent. Four exhibits were re- 
ceived in evidence. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Stephen T. 
Horwath, Clarence 8S. Horwath and Robert L. Horwath, doing 
business as S. & H. Packing Company, whose address is 1009-14 
South San Pedro Street, Los Angeles, California. 


2. Respondent, Cal-Bert Shippers, Inc., is a corporation 
whose address is 1866 East Sixth Street, Los Angeles, Cali- 
fornia. At the time of this transaction, respondent was licensed 
under the act. 


3. On or about October 10, 1955, in contemplation of ship- 
ment in interstate commerce, complainant agreed to sell and re- 


spondent agreed to purchase a carload of tomatoes consisting of 
1,100 flats, sizes 4x5 and 5x6, and 190 flats of size 6x6, at a 
price of $1.90 per flat. 


4, At the time the agreement was entered into, respondent’s 
president went to complainant’s place of business in Los Angeles 
and personally inspected the tomatoes that complainant was 
then packing, and was acquainted with the districts where such 
tomatoes were grown. 


5. On or about October 13, 1955, complainant agreed to re- 
duce the price of sizes 4x5 and 5x6 to $1.75 per flat, and size 
6x6 to $1.50 per flat. Complainant then delivered to the re- 
spondent at its place of business in Los Angeles the tomatoes 
set forth in Finding of Fact 3. 


6. On the same day, October 13, 1955, respondent’s president 
called complainant from San Diego, California, and advised 
complainant that respondent’s employees who had received the 
tomatoes in Los Angeles had reported that the tomatoes were 
soft and would not carry. 


7. Complainant advised respondent’s president that it had 
sold other tomatoes for shipment to Eastern destinations and 
that there had been no trouble with the tomatoes arriving in 
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good condition; that tomatoes from Ventura County were bush 
tomatoes and were softer than tomatoes grown in San Diego 
County, but that the Ventura tomatoes sold at a lower price 
than the San Diego tomatoes. Respondent then accepted the 
tomatoes and loaded them in car REX 6312 for shipment to 
Chicago. 


8. Respondent’s purchaser at Chicago, Illinois, declined to 
accept the tomatoes when they arrived, and the tomatoes were 
diverted to New York where they were resold, bringing a net 
return of $880.57. 


9. On October 18, 1955, the car of tomatoes was inspected by 
McCabe Inspection Service at New York, New York. The in- 
spection report stated: 


“Car 2/3 unloaded, full level open face packs, 4x5 to 6x6 
sizes, pads between layers. Best Offer Brand—3% serious 
defects, 30% minor scars, 0 to 4%, average less than 
1% soft. 56 to 84% average 72% ripe, 16 to 40% aver- 
age 26% turning balance green, 0 to 4% average 1% de- 
cay.” 


10. The following day, October 19, 1955, the car of tomatoes 
was inspected by the United States Department of Agriculture 
at New York. This inspection certificate shows the condition of 
the tomatoes as follows: 


“Approximately 15% turning, 65% ripe and firm, from 4 
to 33% average 14% soft. Ranging from 1 to 10% average 
5% damage by slightly sunken discolored areas chiefly oc- 
curring over shoulders. Decay ranging from 2 to 14% 
averaging 5% chiefly Watery and Alternaria Rot in var- 
ious stages.” 


The report indicates the grade as “Now approximately 65% 
U.S. No. 1 quality, 14% soft.” The inspection certificate also in- 
dicates that the car had been partially unloaded and further 
stated: 


“Inspection and certificate restricted to produce and lading 
upper 2 layers in A end of car in that portion remaining 
at time of inspection. Above car previously inspected at 
Shipping Point certified 85% U.S. No. 1 quality.” 


11. Respondent has paid complainant only $880.57 of the 
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purchase price, and there is now due and owing to complainant 
from respondent the sum of $1,329.43. 


12. The formal complaint was filed on March 19, 1956, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The only disputes in this case are whether complainant at the 
time of the purchase and sale warranted that the tomatoes were 
good enough for shipment to Eastern markets, and whether 
after delivery of the tomatoes to respondent’s place of business 


complainant’s sales manager in a telephone conversation with | 


respondent’s president guaranteed good arrival of the tomatoes 
when shipped East. 


Respondent alleges that its president called complainant’s | 


sales manager when it was discovered that the tomatoes were 
soft and of inferior quality and told him that respondent was 
rejecting the tomatoes because they were unfit for shipment. Re- 
spondent further states that complainant’s sales manager sug- 
gested that they go ahead and load the car for shipment and 
that complainant would stand back of the tomatoes. It is com- 
plainant’s position that when respondent’s president telephoned 
after the tomatoes were delivered, he was merely told that com- 
plainant had sold other tomatoes for shipment to Eastern des- 
tinations and that there had been no trouble with the tomatoes 
arriving in good condition. 

The evidence shows that respondent’s president inspected the 
tomatoes being packed by complainant three days prior to de- 
livery of the tomatoes in question, and on the basis of what he 
saw agreed to purchase a carload of “pinks” and “turners.” 
The evidence also indicates that respondent was familiar with 
the localities where the tomatoes were grown and the type of 
tomatoes shipped from such areas. It seems clear to us that re- 
spondent knew the kind of fruit it was purchasing. It is well 
established that where a purchase is made after inspection, or 
after opportunity for inspection, there is no implied warranty 
of suitable shipping condition. W. J. Engel Co. v. Chicago Fruit 
and Vegetable Exchange, 14 A.D. 846. 

Although respondent contends that its sales agent, Mr. Ca- 
poni, joined in the telephone conversation at the time complain- 
ant’s sales manager purportedly stated that complainant would 
stand back of the tomatoes if respondent would go ahead and 
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load them for shipment, and was a witness to this agreement, 
respondent has submitted no evidence whatsoever to sustain this 
claim. Respondent neither offered the oral testimony of Mr. 
Caponi at the hearing nor submitted his statement by means of 
depositions. Respondent’s failure to have its Mr. Caponi testify 
leads us to conclude that complainant did not enter into such 
an agreement. Complainant’s statement that it had shipped other 
tomatoes to Eastern destinations which had arrived in good 
condition cannot be interpreted as a guarantee by complainant 
that the tomatoes in this case would arrive in satisfactory con- 
dition. 

The evidence indicates that the tomatoes were rejected by 
respondent’s Chicago purchaser due to market decline, and there 
is no evidence of the condition of the tomatoes on arrival at 
Chicago. The Department’s report of investigation indicates 
that an inspection of the tomatoes by the McCabe Inspection 
Service at New York on October 18, 1955, five days after de- 
livery of the tomatoes to respondent, showed an average of less 
than 1% soft and an average of only 1% decay. This would 
indicate that the tomatoes were well fit for shipment to an 
Eastern market, having been shipped across the country from 
California to New York. Although there was no implied war- 
ranty of suitable shipping condition, we can only conclude that 
complainant made good delivery in this case. Having accepted 
the tomatoes, respondent is liable for the full contract price, 
less any damages, of course, which it can show were sustained 
as a result of a breach of contract by the complainant. Since re- 
spondent failed to submit any evidence in support of its claim 
that complainant breached its agreement or any evidence to 
prove that respondent suffered damages because of a breach of 
contract on the part of complainant, respondent must pay com- 
plainant the full agreed purchase price of the tomatoes amount- 
ting to $2,210, less $880.57 which respondent has already re- 
mitted, or the sum of $1,329.43. Respondent’s failure to pay the 
full amount due under the contract is in violation of section 2 
of the act. Complainant should be awarded reparation, with in- 
terest. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $1,329.43, 
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vith interest thereon at the rate of 5 percent per annum from [ 
November 1, 1955, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 5051) 


PACA Docket No. 6959. Dismissed May 3, 1957, by Thomas J. 
Flavin, Judicial Officer. 


(No. 5052) | 


PACA Docket No. 7007. Dismissed May 29, 1957, by Thomas J. 
Flavin, Judicial Officer. 








